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1. UcTopnueckoe pa3BUTHE HHCTUTYTA NMPaB YeJIOBEKA U IPaKIAHMHA

ITpaBa yenoBeka ¥ TpaskJaHUHA — SIBJICHUE COLUANIbHO-UCTOpUYecKoe. OCO3HaHHE UX COLUAIbHON
LEHHOCTU MMEJIO JOJITUMH MyTh B UCTOPHM YEJIOBEUecTBA. Teopus mpaB M CBOOOJ JUYHOCTH B
3amagHoM mupe cpopmupoBaiacb B HoBoe Bpems (XVII-XVIII BB.) B 0OCHOBHOM B paMkKax
auOepalbHOM  TpaauLMKU  I[paBonoHUMaHus. OJHAKO MJed HMHJIMBUIYaJbHBIX  IIPaB,
BbIpa0OTaHHBIE B pAMKaX €CTECTBEHHOIO MPaBa, YXOIAT KOPHAMU B @aHTUYHOCTb.

B JlpeBHEM mupe, B 310Xy 3apOXKIE€HUS FOCYAAPCTBEHHOCTH U MOJUTHKO-TIPABOBBIX HJEH, BCA
KyJIbTypa ¥ JKU3HB JI0Iel ObUIH MpoHU3aHbl MUdoorueid. B Mudonorun Beipakainch NOHATHS
MHUPOBOT'O MOPSAKA, [IPaBAbl U CIPABEAIUBOCTH, HEOOXOAMMOCTH COOJIIOJIEHUS! YCTAaHOBIIEHHBIX
IpaBWJI, BIACTH KaK CpeACTBa UX obecredeHus, GopM rocyaapcrsa. B 3To Bpems mien mpouecc
CTAHOBJICHUS TOJMTUYECKOTO M JTHUYECKOTO CaMOCO3HAHMs, 4YTO JajJ0 4YeJIOBEYECTBY
BO3MOXKHOCTb MOJMTUYECKON OpraHu3alny oOIIeCTBEHHOMN KU3HH.

AHTHYHas KJIaccuyeckas IpaBoBas TEOpUs U MPAKTHKA CTPOMJIMCH HA ATATUCTCKUX Hadajax, B
TOM YHCJI€ U B BOIIPOCE O MOJIOKEHUH JUYHOCTU B rocyaapcrse. IlomuTrko-npaBoBas MbICIIb U
IPAKTHKa MOJMCHOW OpraHu3aluy oOLIecTBa elle He 3HAIM MOHATHUS MIPaB JINYHOCTHU. Y CIIOBUEM
oOnanaHusg MpaBaMH B AHTUYHOM THOJUCE («TOPOJ-TOCYJApCTBO») SBIIAJIOCH T'Pa’KIaHCTBO.
OCHOBHOH IIEHHOCTBIO MOJHMCa MpH3HABalach HE WHIUBUAyalbHas CBOOOJA JMYHOCTH, a
KOJIJIEKTHBHAsl cBOOOAa — cBOOO/A YellOBEKa B KAauyeCTBE IPa)KJaHUHA II0JKMCA, CUATABINASACS
OCHOBOH pa3yMHOI'0 3aKOHONOpsKa. Bee rpaxiane B ojmce BOCIPUHUMAINCh KaK PaBHBIE.
[TostBnenue uaen npas HHAUBUAA (CBOOOAHBIX rpaxkaaH) B V-IV BB. 10 H. 3. B APEBHUX MOJIUCAX
(Adunsl, Pum), T. e. mpuHIUNA I'paXJIaHCTBA — KPYIHBIHM IIar Ha MyTH K IIPOrpeccy U cBodoe.
CBo0OoAHBIE TpaKAAHE [TOJIMCOB NMEIH OINIPEICJIEHHBIE ITPABa U 00513aHHOCTH, B YACTHOCTH, IIPaBO
y4acTBOBAaTh B YIIPAaBJICHUU TOCYAAPCTBEHHBIMU JI€JaMHM Ha HApOJHBIX COOpaHUsAX (IKKIIECHS),
paBO Yy4yacTBOBAaThb B OTIPABICHUM MPABOCYIWsA, MPaBO Ha YACTHYIO COOCTBEHHOCTH,
BO3MOXXHOCTh COBEPIICHMS Pa3IMYHbIX CIIEJIOK, MPaBO Ha cBOOOMY cioBa M Ap. Hannume 3tux
paB, OCOOEHHO MpaBa Ha YacTHYI0 COOCTBEHHOCTb, M CO3/4aBaj0 MPEANOCBUIKK JJIs

(GhopMHUPOBAHMS TPAXKIAHCKOTO OOIIECTBA U TPAXKIAHCKUX 3aKOHOB. MIMEHHO B aHTHYHBIX TTOJIUCAX



Oeper cBoe Hayalo MpaBoOBas CUCTeMa 3araja, OCHOBAaHHAs Ha YacTHOW COOCTBEHHOCTH M
AKTUBHOM POJIM MHIUBHUIYYyMa.

Ha ocHoBe mpuHIMNa pa3zeneHus BIacTeil Ha 3aKOHOIATENIbHYIO U CyIeOHYI0 OBUT 10CTaTOYHO
YeTKO pa3paboTaH MEXaHW3M peaIM3allid M 3allUThl 1paB apUHCKUX TpaXKAaH Ipu
[JIABEHCTBYIOUIEH POJIM TOCYAAPCTBEHHBIX HHTEPECOB. A(DUHCKOMY IMpaBy NPUHAIICKUT Leiast
CUCTeMa Mep, OO0ECIeUMBAIOIINX CTa0WIbHOE pAa3BUTHE OOIIECTBA U TMPEJOTBpAIICHUE
AHTHIEMOKPATUYECKUX NIEPEBOPOTOB. Bhlarolieecss 3HaU€HUE NHCTUTYTA I'PaXK/1aHCTBA COCTOUT
B TOM, YTO BIIEPBBIC B UCTOPUU UYEIOBEYECTBA OBLIO HE TOJBKO BBIIBUHYTO, HO U YTBEPXKICHO
npescTaBiIeHne 00 OIpeesIeHHBIX IpaBax TpaKAaH, a Takke 00 MX 3alIUTe ToCyIapCTBOM.
OpHako B JpeBHETPEUECKUX T'OCYapCTBAaX UYEJIOBEK HE MOJIB30BAJICS CBOOOJIONW B COBPEMEHHOM
NOHMMAHUM, TaK KaK TpakJaHe [OJMCOB IIOJHOCTbIO OTOXJIECTBISUIM C€e0sl CO CBOUM
rOCyJapCTBOM, €ro WeIsIMH H cTpemiieHusiMu. JlpeBHerpeueckue (Huiaocodbi-copucTs
BBICTYIIWJIM C MJIeell paBEHCTBA BCEX JIIOJEH OT PpOXKJIEHUS, HMMEIOIIUX OJMHAKOBBIE,
00yCIIOBJIEHHbBIE NTPUPOJON €CTECTBEHHBIE IIPaBa, KOTOPBIE JOJKHBI TApaHTUPOBATHCS 3aKOHOM.
['paxxganuH 11000TO TOPOJA, IO YTBEPKACHUIO COPHCTOB, TAKOH K€, KaK IpaKIaHUH JIPYroro
ropoa, a MpeICTaBUTENb OJTHOTO Klacca paBeH MPEICTABUTEIIO JPYroro, KOO 1Mo MPUPOJIE CBOCH
OJIMH YEJIOBEK pPaBEH JPYroMy 4YEJIOBEKY: BCE OHM HMEIOT OJHU U T€ K€ €CTECTBEHHBIE
notrpedHoCcTH. OCHOBONOJATAIOIINN TPUHIMIT BO33peHHN coducToB OBLT CcHOpMyIHpOBaH
ITIporaropom: «Mepa Bcex BemIed — YEJIOBEK, CYIIECTBYIOIIMX, YTO OHHM CYHIECTBYIOT, a
HECYIIECTBYIOIIHNX, YTO OHU He cymiecTBy0oT» (Ilnaron, Tearer, 152a). ImeHHO uenoBedeckoe, a
HE TPaJAMIIMOHHO OOXKECTBEHHOE Haudajo BbIcTynano, rno IIporaropy, B kauectBe Macuitaba u
Mepbl Beero cymiecTBytoniero. Ock Bcero muposaanus y Ilporaropa — uenosek. Takum oOpazom,
Hapsily CO CTPEMJICHHEM HaWTH BCEOOIINE HOPMBI, PEryJIHPYIOIINE YeIOBEYECKHE OTHOILIEHUS,
MOSIBIISTIOTCSL TIPEJICTABIICHHS, B KOTOPBIX YYHUTHIBACTCS TPUPOAA WHAWBUAA. B OCHOBEe 3THX
MPEJICTAaBICHUH JIEKUT MBICIIb O TOM, YTO TOCYIapCTBO CO3/AAETCS TJIaBHBIM 00pa3oM Jis 3alUThI
U YJIOBJIETBOPEHUS €0 HYKJ. BBIMOIHUTE NaHHYIO 3a/1a4y TOCYJIapCTBO CIIOCOOHO JIUILb B TOM
clly4ae, €clii OHO OCHOBAHO Ha JIOTOBOPHBIX Hauyanax. A TakUM JOTOBOPOM MEXIYy JIIOJbMH,
KOTOpBIM «B3aMMHO TapaHTUPYET MpaBa», Mo JIMKOPpPOHY, ABIAIOTCA 3aKOH WM o0bivail. Co
ccouikoii Ha Apucrotens (Iloautuxa, 1280a) K. P. Ilonmep yrtBepxnaer, uto Jlukodppon
paccMaTpuBal rocyAapCTBO Kak OpyAME 3alllUThl I'pa)<JIaH OT HECIPaBEAJIMBOCTH M CUHUTAI
rOCy/IapCTBO COIO30M «B IIEJIIX MPEJOTBPAIICHUS BO3ZMOXKHOCTH o0ua». IloauTuko-npaBoBbie
BO33pEHUs COPUCTOB XapaKTEPU3YIOTCS TYMaHUCTUYECKUM M STauTapuCTUYECKUM HavyallaMu B
BOIpOcax 00LIECTBEHHO-TIOJUTHYECKOI0 YCTPOWCTBA U TIOJIOKEHUSI MHAWBU/IA B TOCYIapCTBE.
Pumckoe npaBo Kak caMOCTOATENbHAsA CBETCKAs FOpUAMYECKasi Hayka Bo3HUKIIO B Havase III B. 1o

H. 3. PuMmckue ropucTel BechbMa TIIATEIbHO pa3paboTalu MHOTHME HHCTUTYTHI IpaBa Kak



TEOPETUYECKH, TaK U B OTAEIBHBIX €ro orpacisx. Ocoboe MecTo MPUHAAICKUT B UX HACIEAUN
[IPABOBOMY IOJIOKEHHUIO JMYHOCTH B rocynapcTBe. B 1enoM pumckas ropucinpylIeHLMs aaina
4eJI0BEYECTBY TaKWe MHCTUTYTHI IIPaBa, Kak CyOBEKTUBHOE MPaBO, CyObEKT IpaBa, IOPUANYECKOE
JIMIIO, @ TAK)KE MHOTHE IPYTHE MHCTUTYTHI ITyOJIMYHOTO ¥ YaCTHOTO MPaBa, He MOTEPSIBILIUE CBOCTO
3HAYCHMS 110 CEU JICHb.

B pamkax XpHUCTHaHCKOIO MMPOBO33pPEHMSI BIIEPBBIE MOSBUIIOCH IIOHATHE JINYHOCTH, KOTOpas HE
MOYKET BCEIEJIO MPUHAJIEKATh FOCYIapCTBY, TaK Kak CO3/1aHa «I0 00pa3y u noaoouro boxuton,
u «Bcenenckuii boxxectBennsiii Pazym — Jloroc Goliee Bcero oTpakeH B JIMYHOCTHOM pa3zyMe U
BOJIC YeJIOBEKa». JlyXOBHas )KU3Hb YEJIOBEKA, TAKMM 00pa30M, ObljIa OTJENICHA OT MOJIUTHYECKOMH,
JlyXOBHBIH OIBIT OT JESATENBHOCTH BO Ojaro rocyaapctBa. II0CKOIbKY B pEIMTMO3HOM OIBITE
Bo’xecTBO MOTJI0 OTKpPBIBATHCS KaK BBICIIAsi CBOOO/1a U BBICIIIEE TBOPUECTBO, IPUCYIIHE YEIOBEKY,
MMEHHO B c(hepe Ayxa 4eJIOBEeK Havajl CYMTATh ce0s1 CBOOOIHBIM OT rOCyIapCTBa.

B xpucTranckoM y4eHHM ObUIM BBIPa)KEHBI OOIICYETIOBEUECKUE IIEHHOCTH, MOMPAaHHE KOTOPBIX
MOIJIM HaOJII0AaTh MEepBble XPUCTHAHE, HOPMbl HPABCTBEHHOCTH U CIIPABEIJIMBOCTU: «U TaK BO
BCEM, KaK XOTHUTE, YTOOBI C BaMU MTOCTYHAJIX JIIOJH, TaK IOCTYNANWTE U BBl C HUMW», — TOBOPUTCS
B HoBom 3aBere (Matd. 7: 12). B Hoeiit 3aBer u3 Berxoro mepenuia ¥ 4acTh 3HAMEHHUTBIX
3anoBeneil Mouces (Brop. 5: 7-21), B ToM uucie: He cOTBOpU cede KymHpa, OYuTail oTua u
Matepb TBOIO, He yOWBail, HE KpaJH, HE JDKECBUACTEILCTBYH, HE MPEn000IeHCTBYH U T. 1., B
3aroBesSX XPUCTUAHCKON pEeIMIuu pacKpbIBAIMCh TaKWE €CTECTBEHHBIE NpaBa, Kak IpaBO Ha
YKU3Hb, COOCTBEHHOCTD, IIPABO Ha CEMBIO.

XPpHUCTHAHCTBO BBIBUHYJIO UJCHO Iyalli3Ma YeJI0OBEUE€CKON MPUPOIBL: C OJJHON CTOPOHBI, YETIOBEK
— TBopeHue bora, a ¢ Apyroil — conuanbHOe cymiecTBo. TeM caMbIM JyXOBHas BJIACTh ObLia
OTJIeJIeHa XPUCTHAHCTBOM OT CBETCKOM. I3 HOBBIX MIell XpHUCTHAHCTBA IJlaBHas — OTIEIICHUE
JyXOBHOW JKM3HM OT MHUPCKOM, IIEPKOBHOM BJIACTH OT CBETCKOM — O3Hayajla HE IOIJIOIIECHHE
JMYHOCTH TOCYJapCTBOM, KaK 3TO ObLJIO CBOMCTBEHHO IPEKO-PUMCKOM Tpaauliy, a NpuoOpeTeHne
€10 TIEPBOT0 HEOTHEMJIEMOTO MpaBa — MpaBa Ha COBEpIIIEeHCTBOBaHKE U OeccmepTtue. Ecnu Berxuit
3aBeT Mpu3bIBal K ONpEeNIEHHbIM JEHCTBUSAM WM 3ampeman ux, To Hoseili 3aBeT roBopui
«Oynb»: «bynpTe coBepieHbl, kak coBepiieHeH Orery Bai HeGecHbli.

B menom XpHCTMAaHCTBO COJEHCTBOBAJIO TyYMaHU3allMU MOJUTHYECKOW MBICIH, MPOIUTaB €€
UJEsIM HPAaBCTBEHHOM OTBETCTBEHHOCTH. ['peko-puMcKoe MOHMMAaHWE YypaBHUBAIOIIEH WIN
pacrpeenuTeNbHON CIPaBeAIMBOCTH XPUCTHAHCTBO OOOTaTHIIO MPHU3BIBOM K MMJIOCEPIUIO.
[IpoBo3rnamieHne paBeHCTBa BCEX JIIOJEH HE3aBHUCHUMO OT 3THHUYECKOTO MPOUCXOXKIACHUS WU
COLIMAJILHOTO TOJIOXKEHUS, YBaXKeHHE K (U3NUECKOMY TPYyAy TOXKE CHPaBEIMBO CBS3BIBAIOT C
xpuctuancTBoM. [Ipu 3TOM, 0HAKO, HOBOH penuruu ObUIO CBOMCTBEHHO HEKOE MpeHeOpeKeHne

HpO6J’IeMaMI/I 3€MHOI'o0 MHpa M BBIJIBUKCHUC HaA HepBBIfI IIaH pEIIMTMO3HOr0 uacajlia CriaCCHHA



nymd. BakHeHmuM BKIIaJJOM XPUCTUAHCTBA B COBPEMEHHYIO KYJIBTYPY SIBISETCS KOHIEMIHUS
JMYHOCTH. VI3 3TON KOHIENIMH JTUYHOCTH U IIPOUCXOAUT CETOAHSILIHSAS UAES O IpaBax YeJIOBEKa.
JIumpb MocTeneHHo, ¢ TEYEHUEM CTOJIETUM, OHA yTBEPXkKAAJAch B yMax JIIOJAEH, HO CBOE HAydajo
BEJIET MMEHHO C XPUCTUAHCKOM MJIEU O YEJIOBEKE KaK YHUKAIIBHOW U HEMMOBTOPUMOM JIMYHOCTH.
B Cpennue Bexa OblJI0 XapaKTEpHBIM IOHUMAaHUE NPaB KaK MPUBUIIETUN, JAPOBAHHBIX CEHbOPOM
BaccanaM. PeonanusM, ¢ OJHOM CTOPOHBI, U LIEPKOBb C €€ PEIUTHO3HONW HETEPNHUMOCTBIO, C
JPYTOM, HEMAJIO C/Ieali, YTOOBI MMPErpaiuTh BCE MyTH CTPEMIICHHSIM YeJIOBEeKa K IMOJIMTHIECKOM
cBoboze, cBobome coBectn. O peallbHBIX NPaBax IIUPOKHUX CIIOEB OOIIECTBAa BOMPOC JaKe HE
craBwicd. B kozmekcax ImpaB, MOSBUBILIMXCS B 3TO BpeMs, IIpaBa Ha IOJUTHYECKYIO U
IpaXXJIaHCKYI0 cBOOOY, CBOOOAY COBECTH HE OBLIM YHHBEPCAJIBLHBIMU M MPU3HABAIUCH TOJIBKO
JUISL OJTHOTO CJI0st 001iecTBa — ABOpstHCTBA. CaMblil 3HAMEHUTHIN M3 TaKUX KOJIEKCOB — Benmukas
xaptus BosibHOCTEH (1215). B 3TOM JOKYMEHTE MpOBO3IJIAIIAJICH KOHCTUTYILIUOHHBIN IPUHIINIIL, B
CHJly KOTOpPOrO KOpOJIb MOl YCTaHaBIMBaTb HAJIOI'M HE HHade, KaKk C corjiacus
HAJIOrOIIaTEbIIMKOB, — IPUHIMI, IOCIEI0BAaTEIbHOE OCYIIECTBIEHHUE KOTOPOro BEAET K
OpraHu3alii HApOJIHOTO TPEICTABUTEIbCTBA, @ BMECTE C TEM U K 00ECIEUEHHIO MOTUTHYECKOM
cB00obl. TaMm ke BrepBble ObUT 3aKOHOAATEIBHO 3aKPEIJIEH U MPUHIIUI IPAKIAHCKON CBOOO/IBI.
TakuM 00pa3oM MPU3HABAIOCH, YTO WHIUBHUJ BIIPaBE CBOOOJTHO pacroyiaraTb cOO0H W MOXKET
OBITh IIOJIBEPTHYT HaKa3aHUIO HE MHAYE KaK I10 PUTOBOPY CyAa.

[Tozxe CraryroM O HeHajoxxeHuW mnoxaared (1295) Ttaxke ObUI TPOBO3IVIALIEH HPHUHIIMII
YCTaHOBJICHHS HAJIOTOB KOPOJIEM TOJIBKO C COTJIACHUsl HAJIOTOIUIATENbIIUKOB, IJI€ TOBOPHIIOCH, YTO
«HUKaKOM HaJIOT WM ocodue He OyIeT BIpeib HaJlaraTbCsl MJIM B3UMAThCS B KOPOJIEBCTBE HAIIEM
0e3 BoJIM 1 OOIIETO COryIacusi apXUENHUCKOIOB, EMUCKOIIOB U JPYTUX MPENaToB, rpagoB, 6apoHOB,
phILIapeil, ropokaH U APYTrUX CBOOOHBIX JItOJIEH B KOPOJIEBCTBE HAIIEM).

[TpunsTHE 3TUX NOKYMEHTOB — BaXKHBIM IIar BIepex B 00JacTH NpaB yenoBeka. MIMEHHO u3
JAaHHBIX aKTOB B JaJIbHEHIIIEM B aHIJIOS3bIYHBIX CTPaHaxX BBHIBOJAMIIM IIpaBa YEJIOBEKa, K HUM BO
MHOTOM BOCXOJMT COBPEMEHHOE IMOHMMaHHe JUYHON cBOOObI uenoBeka. Bee, 4To 1oCTUTHYTO
AQHTJIMHCKUM TIPAaBOM CO BPEMEH yTBEpKIeHHUS Benukoil xapTuu, SBISETCS HE YEM HHBIM, KaK
JaTbHEUIIIMM Pa3BUTHUEM €€ OCHOBHBIX MOJIOKEHUM.

OTOT MepHoJ XapaKTepu3yeTcsl U TeM, YTO B OOIIECTBEHHO-TIOJIUTUYECKON KU3HU aHTIIMHCKOTO
oOmiecTBa Hayall yUpeKIaThCsl MHCTUTYT MapiiaMeHTapu3Ma.

[TapaMeHT BO3HHK B pe3yJIbTaTe Mepexo/1a BIAaCTH B PyKU BOCCTABIINX MTPOTUB KOPOJIs OapOHOB
B 1264 r. B 1265 r. 66110 CO3BaHO COBEILIAHUE C LENbI0 YKPETIJICHHUS COI03a MEXY pa3InyHbIMU
CJIOSIMA HaceJeHHs AHIJIMM, KOTOPOE M CTaj0 aHIJIMHCKUM TnapiameHToM. llocTeneHHo
napjaMeHT MPEBPAaTUJICS B BBICHIMM 3aKOHOAATEIbHBIM OpraH cTpaHbl. B TOT ke mepuon B

AHTJIMIICKOM OOIIECTBE CTalli MOHWMATh HEOOXOIUMOCTH CO3JaHUs HE3aBUCHUMOW CyIAeOHOM



BJIACTH, 0€3 YeTr0 HEBO3MOXKHBI TAPAHTUH JTUYHBIX ¢cB0001. OCHOBHOU MPUHIIUI TaKOH CyJeOHOM
BJIACTH — HUKTO HE MOXET OBITh JIUIICH CBOOOBI M IMYIIIECTBA 0€3 MIPUTOBOpa Cya.

B »snoxy Bospoxnenus u Pedopmanum crano CkIaAbIBaTbCs COOCTBEHHO HOPUIHUYECKOE
MupoBo33penue. [locie noarux BEKOB rocojCTBa TEOJIOTUH U PEIMTHO3HOIO Hjeala B LIEHTpe
BHHUMAaHUA OKa3aJiCsa YCJIOBCK. CI10KUINCH MMpEaACTaBJICHUA TrymMaHu3Mma, KOTOPBIC
KOHLOCHTPUPOBAJIMCh Ha HYXJAAX, HHTCpPCCAX W MNPUPOAC JIMYHOCTH. I/IHI[I/IBI/II[ ITIOCTCIICHHO
O0CBOOOXKJAJICS OT OKOB IIEPKBM M TOCYIAapCTBEHHOro AMKTara. VIMEHHO Torjga 3apoawiics
WHIUBUAYaJIU3M B COBPEMCHHOM IMOHUMAHHUU — KaK YTBCPXKIACHUC CaMOCTOSITCIbHOM OCHHOCTH
YeJI0OBEKA, IOIJIOIABLIETOCs 10 TOM IOPbI Pa3lIMYHOIO POJa PEIUTHO3HBIMU M MUPCKUMHU
KOpPIIOpalAsIMH.

FOpuanueckoe MupoBos3penrne HoBoro BpeMeHu npuaaio uiesiM eCTeCTBEHHO-IIPABOBOM T€OpUn
KauCCTBCHHO HOBYIO TPAKTOBKY. I/IHIII/IBI/I[[ya.HI/ISM KaKk Y4YC€HHC, CJIOKHMBIICCCI B pPaMKax
€CTECTBEHHO-TIPABOBOI  JOKTPUHBI, IPOBO3IJACHJ IpaBa 4YeJIOBEKAa BBICHIEH IIEHHOCTBIO.
C‘-II/IT&JIOCI), YTO OTHU ITpaBa CTOAT BBIIIC 3aKOHOB, YUPCKIAACMBIX I'OCY1apCTBOM. Baxno OTMECTHUTH,
YTO OCHOBHAas (1)YHKIII/I$I CCTCCTBCHHBIX IIpaB BUACIACh B 3allIUTC MHAUBHU/IA OT MMOCATATCILCTB CO
CTOPOHBI I'OCYJapCTBa.

Ota uacs MHNPOCIICKHUBACTCA B YUCHHUAX IIOYTU BCECX MBICITUTETICH C€CTCCTBCHHO-IIPAaBOBOT'O
HanpasieHusa. Ho Tonpko y JxxoHa JIokka OHa MoJydaeT JOrH4ecKOe 3aBepIlICHUE. XapaKTepusyst
I[GflCTByI—OHIHG rpaXa1aHCKUC 3aKOHBI T'OCY1apCTB, JIokk YTBEPKAACT, UTO «OHHU JIMIIb HACTOJIBKO
CIIpaBCAJIMBbI, HACKOJIBKO OHU OCHOBBIBAIOTCS HA 3aKOHEC MPUPOJLI, ITOCPECACTBOM KOTOPOIroO OHU
JOJDKHBI PETYJIMPOBATHCA U UCTOJIKOBBIBATHCA» .

B LOCHTPEC YUCHUA JIokka — crcTemMa eCTeCTBEHHBIX IpaB 1 CBO6OI[ JIMYHOCTH, BKIIFOYaromas rnmpaBo
Ha JKHU3Hb, MpaBO Ha cBOOONy, MpaBo Ha uMyllecTBO. YenoBek, numier JIOkKk, mo mpupoae
00J1a71aeT BIACTHIO OXPAHSITH «CBOK COOCTBEHHOCTD, T. €. CBOIO )XM3Hb, CBOOOIY U UMYIIIECTBOY.
YacTtHyro cobcTBeHHOCTH JIOKK paccMaTpuBaeT Kak HEOThEMIIEMOE €CTECTBEHHOE MTPaBO KaXI0M
JINYHOCTHU.: «TO, YTO YCJIOBCK M3BJICK H3 MNPECAMCTOB, CO3JAHHBIX M MPCAOCTABJICHHLBIX CEMY
MPUPOAON, OH CIHJI CO CBOUM TPYJIOM, C YEM-TO TaKUM, UTO €My HEOTHEMJIEMO NMPUHAIJICIKHUT, U
TEM CaMbIM JIeJIaeT 3TO CBOEH COOCTBEHHOCTHIOY. JIOKK BUAUT B COOCTBEHHOCTH OCHOBY HE TOJIBKO
cBO0OOBI U HE3aBUCHMOCTH YEJIOBEKa, HO M OpPraHu3aluy OOIIECTBa B COOTBETCTBUU C 3aKOHOM
HPUPOJIBL.

[Tonutuko-npaBoBbie Bo33peHust Jk. Jlokka pasBuin III. Monrteckbe. OcCHOBHasti 3aciayra
MoHTeCKbEe — B OTCTAaMBAaHUHM MOJUTHYECKOMN CBO60)]BI JJMYHOCTHU H pa3pa60TI<e KOHIICIIITNN
pas3ziesieHusl BIacTe Ha 3aKOHOAATENIbHYI0, UCIIOIHUTENbHYIO U Cy/1e0HYI0, HEOOXOIUMBIX AJIs
o0ecrieyeHHss TOJUTHUYECKOM CBOOOJBI  JIMYHOCTH, HOPMAJIBHOTO  (PYHKIIMOHUPOBAHUS

rOCYJIapCTBEHHOM XM3HU U 0OIIECTBEHHOU 0€301TaCHOCTH.



C BO3HHMKHOBEHMEM TIOCYyJapCcTBa W YyTPaTOW IEPBOHAYAIBHOI'O pPAaBEHCTBA, YTBEP)KIAET
MoHTecKbe, BO3HUKAET HOBasi CB000/1a — MOJIUTHYECKAs, KOTOPasi COCTOUT B 3aBHCHMOCTH JIUIIb
OT 3aKOHOB, a CaMHU 3aKOHBI JOJDKHBI YYUTHIBATh TPeOOBaHMS COLMAIBHOW cpenbl. 3amada
MOJIMTUYECKOHN BIIACTH — BOCCTAHOBJIEHUE YyTPAueHHOW CBOOOIBI B paMKaxX 3aKOHa.
PononavansHuk HEeMenkon kiaccuueckor punocodun U. Kanrt B cucrematuzupoBanHoit hopme
000CHOBaJl TOJUTHYECKYIO IOKTpUHY JubOepanu3ma. KaHT cumtan nubepanus3M ydeHUEM,
€IMHCTBEHHO COOTBETCTBYIOUIMM pa3syMy, W TBITAICS TOABECTH TOJ HEro (¢miIocopcko-
3THYECKYI0 OCHOBY. KaHTa 1o mpaBy Ha3bIBatOT (puiiocopom cBOOOIBI.

KBunToccennuen tuku KaHrta sBiIsAeTCs y4eHHME O TOM, YTO YEJIOBEK — CYIIECTBO HE TOJBKO
OpUpOJHOE, HO W cBoOomHOe. «KaHT mporjaraer HOBBIE Hayajga pPa3BUTUS U ONpEAEIseT
HallpaBJIeHUE I0pUIUKO-TIoanTHYecKor Mbiciii XIX B.», — nucan I1.M. HoBropoaues.

KaHTt cuuraer, 4To HEOOXOJUMO BO3BBICUTH MPABO HAJ T'OCYJIAapCTBOM. A rocyiapcTBO — 3TO
IPEX/Ie BCETO OpraH 3allMThI MPaB JIMYHOCTU. JIMYHOCTh MOKET MOTPeOOBaTh OT TOCYAapCTBA
TOTO K€, YTO M TrocyAapcTBO OT Hee. Takum oOpasom, KaHT pa3BuBaeT A€l B3aUMHOU
OTBETCTBEHHOCTHU I'OCYJIapCTBA U JIMYHOCTHU. B 1essix oxpaHsl MHAMBUAYAIBHBIX IIPAB JIUYHOCTU
OH 00OCHOBBIBACT U PA3BUBACT TAK)KE UICI0 IPABOBOW TOCYJAPCTBEHHOCTH.

[TpuHIMT TPUOPUTETHOCTH HEOTUYKIAEMBIX IPaB JIMYHOCTH H MOJIOKEHHE O HEOOXOTUMOCTH UX
3aKOHOJATEJILHOI0 3aKpeIyIeHUs (B FOPUINYECKOM 3aKOHO/IATEIbCTBE) BHITEKAIOT U3 BCEH 3TUKO-
npaBoBoil KoHuenuuu Kanra. [/laHHBIE NPUHIMIIBI CIYy’KaT KPUTEPUEM JIETMTUMHOCTH BCEX
IOPUINYECKHUX AKTOB, BBITEKAIOIIMX U3 BOJIM 3aKOHOATENS.

JluGepansubie Tpanuuuu yuenus M. Kanrta o mpaBax u cBo00/aax 4eloBeKa M rpakIaHUHA, €ro
UJIEN O IIPABOBOM TOCYJAPCTBE M MPABOBOM 3aKOHE MIPAIM M IPOJOJDKAIOT UIPAaTh OIPOMHYIO
poiib B guiiocouu mpaBa M B MPaKTHKE rOCyAapCTBEHHO-TIPABOBOM opraHu3aiuu oduiectsa. B
KOHCTUTYLUSAX OOJBIIMHCTBA CTPAH HALIUIM OTPaKEHUE TAKUE OCHOBHbBIE MPHUHIIMIIBI IPABOBOM
roCy/apCTBEHHOCTH, KaK BEPXOBEHCTBO IIPaBa, HEOTUYKJAEMOCTh €CTECTBEHHBIX IIPaB U CBOOO,
paszeneHye BiacTel, B3aWMHas OTBETCTBEHHOCTh JIMYHOCTH M rocyaapcTB. Ocoboe 3HaueHue
UMEIOT 3T LIEHHOCTH JJIs1 TOCY1apCTB, BHIOPABIINX TEMOKPATUYECKUH MTYTh Pa3BUTHSI.

Pycckue yueHble-IopuCcTbl OMUPATINCh Ha pa3pab0TaHHOE B KJIACCHUECKUX (PUI0COPCKO-TIPABOBBIX
Y IOPUJINYECKUX YUYECHHSIX MOHITHE €CTECTBEHHBIX IPAB JIMYHOCTH, I1I0-CBOEMY IPEIOMIISASI €r0 B
OTEYECTBEHHOW JyXOBHOHM, STHYECKOW M TMpaBoBoW Tpamunusax. Haumbonee 3HaYMTENbHYIO
pa3paboTKy KOHIEMHIHS HHANBUAYAIbHBIX MPaB MOTy4HIia B IPABOBBIX JOKTPUHAX JINOEpaIbHOIO
HallpaBJICHUS.

B ucropun pycckoro mpaBoBoro jgudepain3ma npocieKUBatOTCS MOCIEA0BATEIbHO CMEHSIOIINE
JIpyr Apyra KOHIENIMHW: KOHLEINIMS €CTECTBEHHOIO IIpaBa, BO3HUKINAS KaK aJbTEpHATHUBA

HECITPaBEUTMBOCTH TPUBHIIETUH coclioBHOTO oOmiectBa B KoHIe XVIII — mavame XIX B.,



TEOpPEeTUYECKOe O0OOCHOBAHME MPHUHIIMIIOB KOHCEPBATUBHOTO JHOEpanu3Ma B MOpePOPMEHHBIH
NEpUO/T TIOCJIE OTMEHBI KPETIOCTHOTO MPaBa U «BO3POXKAECHUE» (PHIOCO(PUN eCTECTBEHHOTO IIPpaBa
B Hayase XX B.

KoHmemnusi ecTeCTBEHHBIX IpaB BIEpPBbIE ObUIa 3aKOHOJATEIHHO 3aKPEIUICHA AaHTJIMHCKUM
napiameHToM B buine o mpaBax 1689 r. M XoTs HUM 31€Ch, HU B JIpYTMX 3aKOHOAATEIbHBIX
NaMATHUKAX AHIJIMM Mbl HE HAXOJWM YIOMHUHAHHUS O KakKuX-THOO TPHPOXKACHHBIX H
€CTECTBEHHBIX MPaBax JUYHOCTH, B TOT MEPHOJ MpaBa JMYHOCTU ObLIM 0OecrieueHbl B AHTIINU B
Oonbiiel Mepe, 4eM B APYTUX cTpaHax. EciM B HEKOTOpPBIX TOCYJIAapCTBaX €CTECTBEHHBIE U
IPUPOKJEHHBIE MPaBa JUYHOCTU MPOCTO JIEKJIAPUPOBAINUCH, TO B AHIVIMU MX CYIIECTBOBAaHUE
NOJATBEPXKJIAIOCh HAMHOI'O paHbLIE W IIOJHEE, HauMHas €lle cOo BpeMeH Benukoil xaptuu
BOJIBHOCTEM, KOTOpasi BIIEPBBIE 3aKpelnuia MPUHIMI MOJIUTUYECKOW U TIpa)KIaHCKOM CBOOOJbI
JIMYHOCTH.

OpHolf M3 BaXHEWIIMX TapaHTHM JIMYHON CBOOOJBI B AHIJIMIICKOM IIpaBe SBISETCA TaK
Ha3zbiBaeMblii MHCTUTYT Habeas Corpus. B okoHuareabHOM BUAE OH CIOXKHWICS BO BTOpPOM
nosioBuHe X VII B. mociie Toro, kak B 1679 r. 6611 n3nan ctatyt Habeas Corpus Act.

[Tpunsitue Akra o JyunieM odecriedeHUH cBOOOIbI OAITAHHBIX U O IPEIYIPEkKACHUN 3aTOUEHUN
3a mopem (Habeas Corpus Act), koTopsriii 3akpernui HHCTUTYT Habeas Corpus u ycraHaBiIuBal
CTPOT'YIO OTBETCTBEHHOCTH JOKHOCTHBIX JIUI] 3@ TIOJJOOHOTO po/ia HapyLIEHUsI 3aKOHa, SBJISIETCS
HECOMHEHHOHN 3acimyroil mapmameHTta. Takum oOpa3oMm, Oblla JIOCTMUTHYTa TapaHTUs
HENPUKOCHOBEHHOCTH JINYHOCTH OT IPECIIeI0BaHUS KOPOJI U €ro CIIOABMKHUKOB. [1o3aHee aToT
3aKOH CTaJl OJHUM U3 BaKHEHIIMX KOHCTUTYIIMOHHBIX JOKYMEHTOB AHIJIMHU.

Crnenyrouuii BaxXHEWIINI mar B 00ecrie4eHny paB JUYHOCTH B AHIIINK — npuHsaTue [letnnnu o
npaBax. OTOT 3aKOH NMPUHAIJIEKUT K YUCITY HEMHOTMX OCHOBHBIX aKTOB, Ha KOTOPBIX 3MXKIETCS
AHTTIMHCKOE KOHCTUTYIIMOHHOE MpaBo. B 3T0T nepuos y:xe B AHIIIMH CIIOKUIIACh ONpeesieHHas
TpaaulMs TOHUMaHHWs NpaB JIMYHOCTU, W MpuHATHE bumns o mpaBax 1689 r., B koTtopom
00CTOSITENEHO NEPEUUCIISIIUCH TOJIMTUYECKHUE ITPaBa KaK MapjaMeHTa, Tak U OT/IEIbHBIX IT'PaXk/iaH,
CTaJI0 UTOTOM BCEro IMPEIUIECTBYIOLIEr0 pPa3BUTHS TMOJIMTUYECKONM M MPAaBOBOM KyJIbTYpPbI
aHrnuiickoro odmectBa. BMecte ¢ TeM buiib o mpaBax 3apuMKCHpPOBa HOBYIO BEXY B Pa3BUTUU
€BPOIIECMCKON MPAaBOBOM CUCTEMBI.

HemanoBaxHoe 3HaueHNE NMEET U YCTaHOBJIEHUE 3aKOHOM 1701 r. mpuHIMIA HECMEHSEMOCTH U
HE3aBUCUMOCTH CYAEH, 4TO Takxke SBIsieTcs OOJBIIMM JIOCTHXKEHHEM B 3aKOHOJATEIbHOM
3aKpeIJIeHUH rapaHTuil odecrieueHus: CBOOO bl TUYHOCTH.

[IpaBoBbIE JOKYMEHTHI IITAaTOB CEBEPOAMEPUKAHCKOIO KOHTUHEHTA, CIIEeAys AaHTJIMHCKON
MIPaBOBOM TpAAMIIMM, OYEPTUIM OMNPEJCICHHBI KpPyr €CTECTBEHHBIX HEOTUYXKIAeMbIX IpaB

anaHocTH. OJTHUM U3 MEePBbIX TAaKUX JOKYMEHTOB Oblia Jleknapauus npas Buprunum, npunsras



koHBeHTOM CIIIA 12 utons 1776 r. DTOT akT, NpeACTaBISABIINN COO0H 1O CyTH OMIIIb O MIPaBax,
OKa3aj 3aMETHOE€ BIMSHHUE Ha IOCJIEAYIOLIEE KOHCTUTYLMOHHOE pPa3BUTHE MHCTUTYTa IpaB U
cBoOOJ uenoBeka. Beren 3a TeM aHamoruuHbli akT — Jlexnapanunio HezaBUcUMOCTH (4 utonst 1776
r.) — oOHapomoBanu 13 ceBepoaMepUKAHCKUX MITATOB. DTH JEKIapaly MOCIYXHIN 00pa3loM
JUIsL BCEX APYTUX IUTAaTOB. AHAJOTWYHBIE aKThl ObUIM MPUHATHI BO BCEX CEBEPOAMEPUKAHCKUX
mratax euie a0 npuHsatus Koncrurynuun CIIA B 1787 r.

WHCTUTYT HEOTUYX AAEMbIX IIPaB U CBOOOJ JUYHOCTH, CIOXKHUBIIMICS B €CTECTBEHHO-IIPaBOBOM
noktpuHe XVII-XVIII BB. — o/1Ha U3 BaXKHEHIIMX LIEHHOCTEH YEJIOBEYECKOW KYJIbTypbl. Takue
JTOKyMeHThI, kKak Jlexmapauus npaB Buprunum (1776 r.), [Jexnapanus ne3aBucumoctu CHIA
(1776 1.), Koncrurymus CILIA (1789 r.), panity3ckas J{exknapanus npas 4eI0BeKa U rpakJaHIHA
(1789 r.), 3HamMeHOBaNU BbIJAIOIIMECS BEXM B PA3BUTHUHM YEJIOBEYECTBA, B MCTOPUU IpaBa U
rocyaapcTBeHHOCTU. Bee nanbHeilliee pa3BuTre T€OpUH MpaB YEIOBEKa U UX peaan3alus Tak Win
MHAY€ UCIBITHIBAIN BIUSHUE 3TUX IOKYMEHTOB.

B coBpemeHHOM MHpe HHCTUTYT IIpaB U CBOOO/ YeI0BEKa U I'Pak/laHWHA SIBJIIETCS HEOThEMIIEMON
COCTAaBHOM 4acTbl0 KOHCTUTYLUH JEMOKpaTH4YeCKUX rocyaapcts. KoHuenuus HEoTuy:X1aeMbIX
npaB U CBOOOJ JIMYHOCTH, YTBEPAUBIIASCS B eCTeCTBEHHO-TIpaBoBoi gjokTpuHe X VII-XVIII BB.,
B IIOCIEAYIOLIEM CTaja peajlbHO BOILUIOLIATHCS B KOHCTUTYLIMOHHOM pAa3BUTUU MHOIHMX
rocyaapcts. JnuBmiasics ctonetusimu B EBporie 1 Amepuke 6ops0a 3a rpaBa JMUHOCTH (pa3yMHOE
[IPaBo) MOJIy4Hsia KOHCTUTYLMOHHOE TpPU3HAHUE, KOTOPOE IMOJOXKWIO Hayallo HOBOMY HX
OCMBICJICHHUIO.

[TostBUnach HOBasi KOHCTUTYLIMOHHAS M€ — MPUHIUI MPU3HAHUSA JTOCTOMHCTBA YEJIOBEYECKOMN
JIMYHOCTH, OTPaHUYMBAIONINN TOCYJAapCTBEHHYIO BJacTb OCHOBHBIMH IpaBaMHu 4ejoBeKa. Tem
CaMbIM OBLIIO MOJI0KEHO HadaJio (POPMUPOBAHHIO CBOOOIHOTO 0011IeCTBa CBOOOIHBIX TpaXkKaaH. B
9TOM CMBICJIIE OCHOBHBIE IIpaBa COCTaBISIOT (YyHJIAMEHTAJIbHOE COJAEp)KaHHWE 3amajHON
KOHLEMNINH FOCyAapCcTBa B COBPEMEHHYIO 3I10XY.

Ecnu ocobennoctrio X VIII B. B 60pb0e 3a mpaBa uenoBeka sBISI0Ch CTPEMIIEHUE K OTPAHUYEHUIO
BJIACTU IOCYAapCTBa, TO ¢ Hayasna XIX cronerrs B KOHCTUTYLIMOHHOM Pa3BUTUU (POpPMUpPYETCS
HOBBIN MOJX0A K Mpobieme npas U ¢cBo6o1. [locne 3axkoHOaTeNbHOT0 3aKpETICHUS TUYHbIX TPaB
ApKO 0003HauMIach TEHJEHIUS OOphOBI 3a MOJUTHYECKHE MpaBa TpaxIaH, OCOOEHHO 3a
nu30uparenbHoe mpaBo. B miane o0ecriedyeHus MpaB M paBEHCTBA I'Pa)/J1aH LIEHTPAIBLHOE MECTO
3aHSJIO MOCTENEHHOE paclIMpeHHe Kpyra JIUI, Y4acTBYIOUIMX B BbIOOpax, ¢ KOHEYHOM IIEJbIO
BceoOlIero M30MpaTenbHOro mpaBa. XX CTOJETHE XapaKTepU3yeTcsl KaueCTBEHHO HOBBIM
MOJIXOJIOM K IpaBaM M cBOOO/aM yelloBeKa U rpakaaHuHa. OHM HE MPOCTO JAEKIApUPYIOTCS U
3aKpEIUISIOTCS B KOHCTUTYLIMOHHO-TIPABOBBIX aKTax, HO, YTO OYEHb Ba)KHO, Ha TOCYIapCTBO

BO3JIaraeTcst 00A3aHHOCTD UX 3al0MIIaTh 1 COo34aBaTh YCJIOBHA I UX pC€aiu3aluu. B HaCcTOsAIICE



BpEMs BO MHOIMX CTpaHax NPUHUMAIOTCA pEaJbHBIE MEPHI IO CO3/AaHUI0 YCIOBUHM IS
NPaKTUYECKOH peanu3auuud TpaB U cB0oOOA. OCOOCHHOCTH COBPEMEHHBIX KOHCTUTYLHH
CBHUJICTEJILCTBYIOT O TOM, YTO B HACTOSIIEE BPEMsI HHCTUTYT MPaB M cBOOOA Hanbojee 3HAUYUM B
CUCTEME LIEHHOCTENW KOHCTUTYLIMOHHO-TIPABOBOI'O Pa3BUTHS IOCY1apCTBa.

B nacrosimiee BpeMs CyIIECTBEHHO IIKMPE CTaJl caM IepedeHb KOHCTUTYIIMOHHBIX IIpaB U CBOOOI.
B XX B. mnosBWINCh W NPUHIMIKAAIGHO HOBBIE NIpaBa U CBOOOJBI, HE3HAKOMBIE
KoHCTUTYIMOHHOMY TmpaBy XVIII-XIX BB. OTo couMasbHO-3KOHOMHYECKHE IIpaBa (Tak
Ha3bIBaEMBIE «IIpaBa BTOPOTO MOKOJCHH»), KOTOPbIE KacaloTcsi cepbl TPYIOBBIX OTHOIICHHH,
COLIMATILHOTO O0eCIeueHus, 3APaBOOXPAHCHUS U 00pa3oBaHusl, MPOQPCOIO3HON JEATEILHOCTH, a
TaK)Ke IIpaBa Pa3JIMYHBIX KaTErOpHil HaceJeHUs — MOJIOJEXKH, KEHIINH, IPeCcTapesblX, 3aliuTa
KOTOPBIX 00€CIIeYnBaET OXPaHy CEMbH M MaTEPHHCTBA, CBOOOYy HAYYHOTO U XYI0KECTBEHHOTO
TBOpuecTBa U Ap. OHM MMEIT 0COOYyH 3HAUYMMOCTh B HAIlM JHH, B 3IOXY COLMAIBHOIO U
TEXHUUYECKOI'0 Iporpecca, KOrjaa 4eJ0oBeK OKa3bIBA€TCsl OJIMH Ha OJMH C PhIHOYHOM CTHUXHEU U
COLIMAIbHOW HE3aIUILEHHOCTBIO.

[TproOpereHne HMHCTUTYTOM COLMAJIbHO-3KOHOMHUYECKUX IpaB KOHCTUTYLHMOHHOI'O 3HAu€HUs
XapaKTepu3yeT MAajibHEHIlee pa3BUTHE JIEMOKPATUHM HE TOJBKO B IOJUTHYECKOW, HO U B
couvanpHO cdepe. B KOHCTUTYyHMSIX OOJBIIMHCTBA CTPAaH COJEPKUTCA IOJIOKEHUE,
XapaKTEepU3yIoLlee «COLHMAIbHYIO» MIPUPOJY AAaHHOTO rocynapcrBa. Cpenu mpaB U cBOOO[,
KOTOPBIM CIIELUATIbHO MOCBSIIEHBI 1IeJIbIe TJ1aBbl UIIU JaXKe Pa3/ieibl OCHOBHBIX 3aKOHOB MHOTHX
€BPOIENCKUX rOCyapcTB, O0NbIIOE BHUMAHUE YENAETCS COLUATbHO-I)KOHOMUYECKUM MPaBaM.
Ecnu nuuHble mpaBa B OCHOBHOM HaIpaBlIeHbl Ha o0ecnieueHre cBOOOAbl OT MPOTUBOMPABHOTO
BMEIIATEIbCTBA TOCYJAAPCTBEHHOM BJIACTH, TO AJI COLUMAIBHBIX IPaB XapaKTEpPHO HalIUuue
OpUTS3aHU Ha oOecreyeHHe U OCYIIECTBJIEHHWE MHTEPECOB HHAMBUAA C IOMOIIbIO
rocy/apcTBeHHBIX JeicTBui. Ha rocynapcTBo Bo3iararoTcsi JAONOJHUTENbHbIE TPEOOBaHUS MO
OCYIIECTBJIEHUIO FOCYJapCTBEHHOM COLMAIbHON MOJIUTUKH HA OCHOBE TEX PECYPCOB, KOTOPHIMU
OHO pacrosaraer Juisi 3Tux ILeneid. MMeHHO mo3TomMy, €ciM OCHOBHBIE TpaXkJIaHCKHE U
MOJIMTUYECKHE IIpaBa 4YesloBeKa (Takue Kak TMpaBO Ha JKU3Hb, IPaBO Ha MpU3HAHUE
paBOCyOBEKTHOCTH, CBOOOJA MBICIH, COBECTH, PEIUTMM U Jp.) HANOJHAIOTCA OJM3KUM
coJiep;KaHueM, YPOBEHb 00ECIIeUeHHU s COIIUAIbHO-3KOHOMUYECKHX ITPaB B Pa3HbIX CTPaHAX MOKET
3HAYUTENIbHO Pa3lIM4aThCs, TaK KaKk BO MHOTOM OOYCIIOBJIEH YPOBHEM HUX MPOMBIIIJIEHHOTO U
COLIMAJIbHO-3KOHOMHMYECKOTO Pa3BUTHSL.

[TpoGiieMa conuabHO-PKOHOMUYECKUX M KYJIbTYpHBIX MpaB B HAYYHOM JUTEpaType MOydusia
Ha3BaHME TaK Ha3bIBA€MbIX «IIPaB BTOPOTO MOKOJIEHUS». JTU MpaBa NpUOOpENH IOPUIUIECKOE
3HaYeHHE B OCHOBHOM B pe3yJibTaTe 0OpbOBI TPYISAIIUXCS 3 YIYUIIIEHUE CBOETO MOJIO0KEHHUS.

2. IIpaBoBO#i cTATYC Ye/I0BEKA U IPAKIAHNHA



OCHOBBI IPABOBOT'O MOJIOKEHUS TMYHOCTH CKJIAABIBAIOTCA B 00J1ACTH OTHOIICHUH «OOIIECTBO —
roCyJapCTBO — JUYHOCTH». [Ipu 3TOM JaHHBIE OTHOLIEHUS U CBA3U HOCST OCHOBOIIOJIATAIOIIMN
XapakTep U BbIPaKaroT B3aUMHYIO CBsI3b OOLIECTBA, TOCY1apCTBa U JIUYHOCTH.

[TpaBoBO#i cTaTyC YenOBEKa M IpakJaHUHA MPEICTABIACT COO00 KOMIUIEKCHBINA TOCYAapCTBEHHO-
IIPABOBOM MHCTHUTYT, COCTAaBHOM 4YacCThIO KOTOPOTO SIBJISIOTCS OCHOBHBIE IpaBa, CBOOOABI U
o0si3anHOCTH. [IpaBoBOE MONIOKEHUE UHANBUIA ONPELIISET €ro MECTO B IIPABOBOM OOIEHUH U
oTpakaeT (PaKTUYECKOEe ero COCTOSIHHE BO B3aMMOOTHOIICHHSX C OOLIECTBOM MU TOCYJapCTBOM.
OHO 00yciOBIMBAETCS OCOOCHHOCTSMHU COIHUAIBHOTO CTAaTyca, CYIIECTBYIOLIETO B JAaHHBIN
NIEpUOJT Pa3BUTHUS TOCYAaPCTBA U OOIIECTBA.

IleHTpanbHOE MECTO B COIEPKAHMM OCHOB IIPABOBOIO IIOJIOKEHHS JIMYHOCTH IIPUHAIJICIKUT
KOHCTUTYLIMOHHBIM IIpaBaM U cBoOojaM udenoBeka U rpaxxaanuHa. B Koncrtutyuuu PK 1993 r.
BIIEpBbIE B 3aKOHOJaTenbcTBe PK Oblia BhIpaskeHa Uiesl €CTECTBEHHBIX, HEOTUYXAAEMbIX IIpaB
yeJioBeKa. JTO 3aKperieHO B craThe 2: «YenoBek, ero mpaBa U CBOOObI SBISIOTCS BbICIIEH
HeHHOCThI0. [Ipu3Hanue, cOONMOeHNe W 3aluTa MpaB M CBOOOJ YEIOBEKAa M Tpa)KIaHUHA —
00s3aHHOCTh rocyaapctBa». Tem cambiM KoHCTUTYIUS MpoBO3riamiaeT BaKHEHIIMM TPUHLIKIT
OCHOB KOHCTUTYIIMOHHOTO cTpos PK.

«Ilox KOHCTUTYLMOHHBIMH TIpaBaMu M cBoOomamu, — mumer M.B. Barmail, — nmonumarotcs
HauOosee BaKHbIE MpaBa U CBOOOJBI YEIOBEKA U IPaKJaHMHA, PACKPBIBAIOIINE €CTECTBEHHOE
COCTOSHUE CBOOOABI U MOJyYarollMe BBICIIYIO IOPUAMYECKYIO 3alliuTy». JlaHHBIE mpaBa
3aKpeTUISIOTCSA B KaUeCTBE CyOBEKTUBHBIX KOHCTUTYIIMOHHBIX IIPaB B BBICIIUX MO FOPUIUYECKON
CHJIE HOPMax IOCyJapCTBEHHOTO IIpaBa, HAIIPaBJICHHBIX ITPOTUB TOCYAAPCTBA, HO OJHOBPEMEHHO
U rapaHtupyembix uM. Takum o0pa3oMm, npoBo3riamieHHble [lexnapanueil mpaB u cBoOOJ
yenoBeka M rpakaannHa 1991 r. xak mpaBa eCTECTBEHHbBIE, OHU CTAHOBSTCS B HAIlEH CTpaHe
IIpaBaMHU B IOPUIMYECKOM CMbIcIe. Mnes rnmpaB yenoBeka U KOHCTUTYLIMOHHAS HJIEs CIMBAKOTCS U
OKa3bIBAIOT BO3JEHCTBHE Ha TrOCyJapcTBO, (OPMHUPYEMOE B COOTBETCTBUM C NPHUHLUIIAMU
OCHOBHBIX ITPaB.

WNHCTUTYT nIpaB ¥ cBOOO]T YENIOBEKA U I'pa)</JIaHNHA SBJSETCS LIEHTPAIbHBIM B KOHCTUTYLIHOHHOM
npase PK. B OcHoBHOM 3akoHe mpH3HAaH MUHUMAJIbHBIN CTaHAApT OCHOBHBIX IPaB U CBOOOJ
YeJloBeKa, CIOXKHUBIIMICS B MEXIyHapOJAHOM IpaBe. TeM caMbIM Y4YeHHE O CBOOOJE JIMYHOCTU
IOJIy4aeT CBOK MaTepHallbHYI0 OcHOBY. CaMo 1o cebe 3TO 3HaMEHYeT OIPOMHOE MPOJIBUKEHUE
BIIEPE]] POCCUIICKOTr0 O0IIECTBa.

®dutocodckoil 0CHOBOM 1 HOPMATUBHBIMU UCTOYHUKAMH HHCTUTYTA MPaB U CBOOO POCCUHCKOTO
3aKOHOJATEIbCTBA CIY’KaT yUeHHe 00 MHANBUAYAIbHBIX [TpaBax U cBO0OIax, a TAKXKe MPUHITUIIBI
Y HOPMBI MEXAYHApOJHOTO MpaBa, 3aKperuifomye npasa Tu4HOCTH. OCHOBHBIE ITpaBa YeJoBeKa

U TpaxaaHuHa, ompexaencHHble KoHcTuTyuumei, ¢QuUKCHpYIOT (QyHIaMEHTalbHbIE TapaHTUU



cBOOO/IBI ¥ MPUHLIMIHATIBHBIE IEGHHOCTHBIE OpUeHTHPBL. OHU MPU3BAaHBI POPMHUPOBATH MPABOBYIO
HOJIUTUKY .

[IpaBa yenoBeka U rpakJaHuHa B KOHCTUTYIIHOHHOM CTPO€ MPHOOPETAIOT 0CO00Ee 3HAUCHHUE /TS
WHIWBUA U TeM Oosiee i rocynapcersa. KoHCTUTYIMOHHOE TPU3HAHKE ECTECTBEHHBIX ITPAB 1aeT
OCHOBAHHME I0JIaraTh, YTO TOCYIAAPCTBO €CTh KaXJbIi, IIe BCE — WMHAMBHIBI, U OHO 00s3yeTCs
OIpaBaTh CBOE MpeaHa3HaueHne. TakuM 00pa3oM, OCHOBHBIE IIPaBa 3aKPEIUISIOTCS U B KaYeCTBE
MO3UTUBHBIX HOpM. Ciie10BaTeIbHO, HOPMbI KOHCTUTYLIMOHHOTI'O IIpaBa, KacalolIecs] OCHOBHBIX
1paB, JI0JDKHBI OBITH ()YHIAMEHTOM BCEH FOPUAMYECKON CHCTEMBI.

OcHoBHbIE, WM KOHCTUTYLIUOHHbIE, MIPaBa U CBOOOABI UMEIOT NPUHLUIINAIBHOE 3HAYCHHUE IS
IPaBOBOIO CTaTyca JO0ro MHIMBUAA. Bo- mepBhIX, B ATHUX NpaBax MOJIY4YaeT yTBEP)KICHHE
IPUHLINIT YBAYKEHUS YEJIOBEYECKOTO JOCTOUHCTBA. BO-BTOPBIX, B HUX PEATU3YIOTCS NMPUTA3aHUS
MHAMBHU/IA Ha JOCTOMHOE CYyIIECTBOBAaHUE U pa3BUTHE. B-TpeTbHX, KOHCTUTYLIMOHHBIE IpaBa
BBICTYIIAIOT KaK OCHOBa IPaBOBOrO cTaTyca JUYHOCTU. OHM SBJISIOTCS MCXOAHOW 0a3zoil mms
IpUOOpPETEHNs IPYruX NpaB, IPEeIyCMOTPEHHBIX 3aKOHAMU U [10/13aKOHHBIMU akTaMu. OCHOBHbIE
IIpaBa HaXOAST CBOK KOHKPETU3alLMI0 B HOPMAax TEKYIIEro 3aKOHOJATEeNbCTBAa. B- ueTBepThIX,
KOHCTUTYLIMOHHBIE IIPaBa UMEIOT OAMHAKOBBIM, IOCTOSIHHBIM U PaBHBIN IIPABOBOM XapakTep Ul
Bcex Jnl. OTuM KOHCTUTYIMS 3aKpeIulsieT NPUHLUI COLMAJbHOM  CHpaBeIMBOCTH,
IIPEIOCTABIISAA KaXXA0My MHIMBUAY HUCXOJIHO PaBHbI MUHUMYM CBOOO/BI (MJIM BO3MOKHOCTEM),
KOTOpasi Heo0XoAuMa eMy KaKk TBOPUYECKOM TNYHOCTH.

OcHoBHbIE NpaBa ¥ CBOOO/IBI YETIOBEKA U TpaxaaHnHa copmynupoBanbl B Koncturynuu PK B
COOTBETCTBUU C MEXKITYHAPOJIHBIMU JOKYMEHTaMH — BceoOieit nexmapanueii mpaB 4yeiloBeKa OT
10 nexabps 1948 r., Mex1yHapoIHBIM AKTOM 00 3KOHOMUYECKHUX, COIIUATIBHBIX U KYJIbTYPHBIX
npasax 1966 r., Mexx1yHapOAHBIM ITaKTOM O TPaXJaHCKUX U TOJUTHUYECKUX MpaBax 1966 . u ap.
KoncTuTtynimonnsle mnpaBa o0O0Opa3ylOT KOHCTUTYLIMOHHO- IPAaBOBOM CTaTyC JIUYHOCTH. OTH
IIPaBOOTHOLIEHUS COCTABIISIIOT OCHOBY JIEATEIBHOCTH OPraHOB IOCYIapCTBEHHOMN BIIACTH.
KOHCTUTYIIMOHHYIO KOHLENIUIO OCHOBHBIX IPaB M CBOOOJ JIMYHOCTH OTIMYAIOT CIEAYIOLIUE
XapaKTepHbIE YEPTHI.

1. Ona cnenyer nuGepanbHBIM TPATULMSAM MMOHUMAHMS YeJOBEKa, CIOKUBIIMMCS B CTpaHax
3aMaJHON JIEMOKPATHH, 3HAaMEHYEeT OTKa3 OT MHCTHUTYLHOHAJIBHOTO IMOJAXO0JAa K 3aKpEIUICHUIO
IIPABOBOI'0 CTaTyca JIMYHOCTH, OCHOBAHHOT'O HA T€3MCE O JIAPOBAHUU JMYHOCTHU IpaB M CBOOOJ
rocynapctBoM. Eciu He B Teopuu, TO MO KpailHe Mepe Ha NpPaKTHUKE Takoe MHEHHE
roCIO/ICTBOBAN0. MIHCTUTYIIMOHAIBHBIN MOJAX0A K IIpaBaM YeslOBeKa «IIPUBOAUI K MOJAABICHUIO
JUYHOCTH, HApYyLIEHHIO CBOOOJBI, O3HA4ajdl MPUHYJIUTEIbHOE HAaBS3bIBAaHHE 4YEJIOBEKY
COLIMAJIUCTUYECKUX IIEHHOCTEH, HE MpHU3HaBajJ 3JEMEHTApHOro IMpaBa dYeloBeKa Ha cBOOOaY

MbIciauy. OrocyaapcTBieHue Beex cep oOIIeCTBEHHOM KU3HU BJIEKIIO 3a OO0 cTarHaluo He



TOJILKO SKOHOMUKH, HO M KYJIbTYPBI, IPEMSITCTBOBAIO PAa3BUTUIO WHANBHAA. COTIIaCHO HOBOMY
KOHCTUTYLIMOHHOMY 3aKOHOJaTEJIbCTBY «OCHOBHBIC IPaBa M CBOOOIBI YEIIOBEKA HEOTUYKIaeMbl
U TIPUHAJUIEKAT KAXKIOMY OT POXKICHHS.
2. Ha KOHCTUTYIMOHHOM YypOBHE BIIEPBBIC 3aKPEIUICHBI «IpaBa 4YeJIOBEKa» M «IIpaBa
rpaXJIaHUHA», HE WACHTHUYHBIE IO CBOEMY COJCP)KAHHIO, OTPaKAIOIIME pa3HbIe AaCHEKTHI
IPaBOBOrO cTaTyca JIMYHOCTH. «lIpaBa denoBeka MPOUCTEKAIOT M3 HEOTHEMJIEMOTO KauyecTBa
4eJI0BEYECKOM JIMYHOCTH — JOCTOMHCTBA, MPHUCYIIETO BCEM UWICHAM YeJIOBEUECKOW CEeMbH, U
cBoOOIBI». [IpaBa yenoBeka — ATO TakWe MpaBa, KOTOPHIC MPHHAIICKAT KAXKIAOMY YEIIOBEKY
HE3aBUCHMO OT €ro TpPaXTAHCKOW MPHHAIIEKHOCTH, T. €. OHH HMMEIOT EeCTECTBEHHOE
IPOMCXOXKACHUE U TIPUHAJUIEKAT YEIOBEKY OT HPUPOIBI, YEIOBEK 001a1aeT MU IO POKICHHUIO,
9TH IIPaBa HEOTHEMJIEMBL. DTH MIPaBa CYIIECTBYIOT HE3aBUCHMO OT KOHKPETHBIX 3TAIlOB Pa3BUTHUS
o01mIecTBa, OT 3aKOHOATENFHBIX HOPM. OHM UMEIOT BBICIINI COIMAIBHBIA CTATyC, BBICTYIAIOT
KPUTEPUEM OLIEHKH JIF0O00M MOJIMTUKO-IIPaBOBOM OpraHu3anuu oOuiecTBa. 3ajada oOuiecTBa u
roCyJIapCcTBa COCTOMT B TOM, YTOOBI 3aIIMIIATh IpaBa YeJIOBEKa, HE JOMyCKaTh UX HApPyIICHHUS.
[IpaBa TpakgaHWHA OIPEICIAIOT TOJUTUKO-TIPABOBYIO CBSI3b JIMYHOCTH W TOCYAApCTBA.
[IpaBoBO¥i cTaTyc rpaskJaHMHA BO3JIaraeT Ha JINYHOCTh U TOCYAApPCTBO JIOTIOIHUTENILHBIC TIpaBa 1
00513aHHOCTH, ONOCPEAyeMbIe Yepe3 pas3INyYHble NOJUTUKO-TIPAaBOBBIE HMHCTUTYTHL Yepes
MHCTUTYT TPa)XIaHCTBA WHIMBH]I MOJYYaeT JOMOJHUTEIbHBIE TAPAHTUN B O0ECIICYCHUH CBOMX
npaB u cBoboxa. Kareropus «mpaBa TrpakIaHUHAa» OPraHWYECKH CBA3aHa C KaTeroOpHen
«TPaXIAHCTBO», IO KOTOPOH B POCCHHCKOM 3aKOHOAATENHCTBE IMOHUMAETCS «yCTOMYMBAs
IpaBoOBasi CBS3b YEJIOBEKA C TOCYAAapCTBOM, BHIpAKAIOIIas COBOKYMHOCTh WX B3aWMHBIX IIPaB,
00s3aHHOCTEl W OTBETCTBEHHOCTH, OCHOBAHHAs HA MPHU3HAHWU WM YBAKEHUH JIOCTOMHCTBA
OCHOBHBIX IIPaB U CBOOOJ YEIOBEKAY.
3. Cucrema npas 1 cB00O0/ YeJI0BEKA U IPAKIAHNUHA
OcHOBHBIE TIpaBa U CBOOOJBI MOXKHO KIJIACCU(PHUIIMPOBATh HAa OCHOBE BaKHEUIUX cdep
YeJI0BEYECKOU JKU3HU:

1. 7nuHBIE;

2. TIOJUTHYECKHE;

3. coIMaIbHO-3KOHOMUYECKHE U KYJIbTYPHEIE.
Cpenmn OCHOBHBIX TIpaB JIMYHBIE BBIIBUTAIOTCS Ha TMEPBBIH IUIAaH. OTHM TOCYAapCTBO
MOYEPKUBACT WX COIMAIBHYIO 3HAYUMOCTH, YTO OOBSCHSETCS, IO-BHAUMOMY, XapaKTepOM
NepPBOHAYATLHOW OOPHOBI IPOTHB TOCYIAPCTBEHHOHN BIIACTH UMEHHO 32 MX OCYIICCTBICHHUE.
KoHcTuTyninu  coBeTckoro o0ImiecTBa OBUIM HalelleHbl Ha 00eCledYeHHEe COIUAIBHO-
HPKOHOMHYECKUX MpaB M HMX TapaHTUU. IJTO TMPOUCTEKAI0 W3 TOCIOACTBA TOCYIApCTBEHHOMN

cooctBeHHOCTH. [lomuTHyeckas CBO60)Ia JIMYHOCTHU OrpaHNYMUBAIaCh OIMMPECACICHHBIMH LICIIAMU €€



UCIOJB30BaHusA. JIMUHBIM IpaBaM yJAEISIOCh HE3HAUUTENIbHOE BHUMaHWe. Baxneilee
OOIIECTTPU3HAHHOE MPABO YEIOBEKA HA KU3Hb KOHCTUTYLHSMHU COBETCKOTO TOCYJapCcTBa BOOOIIE
HE MPU3HABAJIOCH.

Hene peiictByromuit OcHoBHOM 3akoH PK 3HaunTeNnbHO paciivupuil Kpyr JIMUHBIX [IPaB YEJI0BEKA,
3aHSBIIMX TJIABEHCTBYIOIIEE [10JI0)KEHNUE B CUCTEME MPaB JUYHOCTH. JIMUHbIE paBa 3aKpeIIeHbI
B cT. 20-30 Koncturynuu. K HUM oTHOCSTCS: nipaBo Ha »ku3Hb (cT. 20), mpaBo Ha 3aIIUTY CBOEH
4ecTH U 100poro umenH (ct. 21 n 4. 1 c1. 23), mpaBo Ha cBOOOY U TMYHYIO HEIPUKOCHOBEHHOCTh
(ct. 22), mpaBO Ha HENPUKOCHOBEHHOCTh YaCTHOM JKU3HM, JTUUYHYIO U CEMEWHYIO TailHy, Ha TallHy
NEPEnuCKH, TeJIe(OHHBIX ITEPETOBOPOB, IMOYTOBBIX, TeJIETrpaHbIX M UHBIX cooOmeHuH (cT. 23),
HENPUKOCHOBEHHOCTD JKUIMINA (CT. 25). OrpaHuueHus 3TUX [IPaB MOTYT OCYILLECTBIIATHCS TOJIBKO
B CIIydasiX, yCTaHOBIICHHBIX (peepanbHbIM 3aKOHOM M Ha OCHOBaHUU cyjeOHoro pemeHus. Co
BcTymuieHueM B EBporieiickoe Coo0IIIecTBO rocy1apcTBO 00S3aJI0Ch HCKITFOUNTh U3 MPAKTUKHA U
IIPUMEHEHNE CMEPTHOU Ka3HH.

K nudHBIM IpaBaM desioBeKa OTHOCSTCS TAKXKe IPAaBO Ha CBOOOIHOE TIepeIBIKEHHE, BEIOOp MeCTa
JKUTEILCTBA U TIpeObIBanus (CT. 27).

Oco060e 3HavYeHHE Cpeayd OCHOBHBIX IMpaB MPUOOPETAIOT MOJUTHYECKUE IpaBa, MPEXIE BCETO
MpaBO y4acTBOBATh B YIIPABJICHUU JIeJIaMU TOCYAapCTBa U u3bupareibHoe mpaso (cT. 32). Tonapko
rpaXKJaaHe SBISIOTCS CyObEKTaMH MOJIMTUYECKUX MpaB. OHM OJIMLETBOPSAIOT aKTUBHBIN CTaTyC
rpaKAaHWHA, 1al0T €My BO3MOXKHOCTh MPUHUMATh y4acTHUE HETOCPEICTBEHHO WM Yepe3 CBOMX
IpeJICcTaBuUTeNIed B yHpPaBIE€HUH TOCYJAapCTBEHHBIMU JI€laMHM, B OpraHaXx MECTHOIO
CaMOYyIpaBJIEHUS, a TAK)KE y4acTBOBATh B pedepeH1ymax.

OcHoBHOH 3aKkoH 3aKkperJisieT MpaBO TPpaxJaH COOMpPAaTbCs MHUPHO, 0€3 OpYXk us, MPOBOJIUTH
coOpaHMsi, MUTUHTY U IEMOHCTpAINH, IIECTBUSI U MUKETUpoBaHue (cT. 31), mpoBo3riaiias TakuM
00pa3oM MpaBO ydacTusi TPakJAaH B TMOJUTUYECKOW >XKM3HHM oOmiecTBa. OCHOBOMOJATAIONIUN
NPUHLNI TOJUTHYECKON >KM3HM M3JI0XKEH B CT. |, KOTOpas 3aKpersieT JeMOKpaTH4YeCKHUil
xapaktep GOpMUPOBaHUS FOCYIapCTBEHHOTO cTposi. K moIuTHYeCKUM MpaBaM TaK)Ke OTHOCSATCS:
PaBHBINA TOCTYI K TOCYJApCTBEHHOM ciryx0e (4. 4 cT. 32), mpaBO y4acTBOBAaTh B OTIPABICHUHU
npaBocynus (4. 5 ct. 32), mpaBo oOpamiaThCs JIMYHO, a TAK)KE HAMPABJIATh WHIUBUIYATbHBIC U
KOJUJIEKTUBHBIE OOpallleHusi B TOCYJJapCTBEHHbIE OpraHbl U OpraHbl MECTHOTO CaMOYIIPaBIIEHUS
(ct. 33).

W30uparenpHoe NMpaBO OCYIIECTBISETCS HA OCHOBAHWU LEJIONW CHUCTEMBI MPABOBBIX HOPM U
Ipeke Bcero geiepanbHoro 3akoHa «O0 OCHOBHBIX rapaHTUAX U30HUpaTeNbHbIX MpaB U IIpaBa Ha
ydactue B pepepenmyme rpaxaan PKy.

KoHcTuTynus mpoBo3riamaer Takue COLMAIbHO-d)KOHOMHUYECKHME W KyJIbTypHBIE IIpaBa, Kak

mpaBO Ha CBOOOJHOE WCIOJB30BAaHME CBOMX CIIOCOOHOCTEW W HWMYIIECTBa, CB0OOOIA



HKOHOMHYECKON 1A TeNbHOCTH (CT. 34), MpaBO 4aCTHON COOCTBEHHOCTH (CT. 35) U MpaBo rpakaax
UMETh B YacTHOW coOcTtBeHHOCTH 3emito (cT. 36). KOHCTUTYyIHMOHHOE TIpaBO YacTHOM
COOCTBEHHOCTH JJa€T BO3MOXKHOCTb Ka)KJJOMY CBOOOTHO BJIQI€Th, OJIB30BATHCS U PACTIOPSKATHCS
UMYIIECTBOM, NIPHHAUICKAIIIM €My Ha 3aKOHHOM OCHOBaHMHU. K cOIMaIbHO-?5KOHOMUYECKHM H
KyJIbTYPHBIM IIpaBaM TaKXe OTHOCATCSA: IPaBo Ha Tpyn (cT. 37), mpaBo Ha oTAbIX (4. 5 cT. 37),
paBo Ha coluaiibkHoe obecriedenue (ctT. 7 u 39), mpaso Ha xwmiie (ctT. 40), mpaBo Ha OXpaHy
3JI0pOBbS U MEJUIIMHCKYIO MOMOIIB (CT. 41), mpaBo Ha OIaroNpHUATHYIO OKPY>KAIOUIYI0 cpeay (CT.
42), mpaBo Ha obOpa3oBanue (cT. 43), mpaBo Ha ydacTHe B KyJbTYPHOH >KU3HU U IMOJIB30BaHHE
KYJIbTYPHBIMH YUPEKICHUAMH, TOCTYII K KyJIBTYPHBIM LIEGHHOCTSIM, CBOOOTy TBOpUecTBa (CT. 44).
Bonpoc 0 KOHCTUTYIIHOHHOM XapaKTepe COIMAaIbHBIX MPaB ¢ TEYCHHEM BPEMEHHU MpHOOpeTaeT
0c0o0YI0 aKkTyasbHOCTh. X0Ts OCHOBHOH 3aKOH M 3aKpEIIsieT OCHOBHBIE COLIMAJIbHBIE NPaBa, HO
rOCyJJapCTBEHHOE NPABO €Ille He Pa3padoTalio eAUHON KOHIETINU UX ocymiecTBieHuss. 06 s3Tom
CBU/ICTEJILCTBYIOT YHCTO JEKJIAPATUBHBIC ONPENEICHUsI TOCYIapCTBa KaK «IEeMOKPATHYECKOTO
dbenepatuBHOTO IPABOBOTO rocyaapcTBay (ct. 1, 4. 1), «counanbHoro rocyaapcrsa» (cr. 7, 4. 1).
4. "'apanTuu npaB 1 ¢B00O JUYHOCTH

Bo mHOrOM peanmuzamusi OCHOBHBIX TNpaB W CBOOOJM JIMYHOCTH 3aBHCHUT OT TEX TapaHTHA
KYJIbTYpHOTO, COIMAITEHO-9KOHOMHYECKOTO, MaTepHaIbHOTO, MOJIUTHUYECKOTO,
OpPraHU3al[MOHHOTO U IOPUINYECKOI0 XapaKTepa, KOTOPbIE YCTAaHABINBAIOTCS U 00€CIIeYNBatOTCS
rocyaapcTBoM. OOILIEN3BECTHO, UTO C YPOBHEM MaTepUAIbHO-TEXHUYECKOTO pa3BUTHUs 00lIeCTBa
CBSI3aHBI COIMANIbHAS CTAOMIIBHOCTh U 0€301TaCHOCTh, B YCIOBHUSIX KOTOPBIX YEJIOBEK B OOJIBINIEH
Mepe CIOCOOEH peaan30BaTh CBOM COIMMANBHBIA M TBOPUYECKHM TOTeHIMan. Ero nuuHbie u
COLIMAIbHBIE MHTEPECHl HE BCTYMAIOT B MpoTHBOpeune. boraroe o0miecTBO Beeraa B COCTOSIHUN
TPaTUTH OOJIBIIIE CPEICTB HA COLMATIbHYIO chepy U paboTy TeX OpraHOB, KOTOPhIE 00ECIIEUNBAIOT
OCYIIECTBIIEHHUE MPaB I'Pax/IaH.

[Topsiiok opraHu3anuy M IEATEIFHOCTH OPTaHOB TOCYIaPCTBEHHOHN BIACTH U OPTaHOB MECTHOTO
CaMOYTIpaBIICHHUS] OCHOBBIBAETCSI HA MCXOAHBIX HadallaX KOHCTUTYLMOHHOTO TIPAaBOBOTO CTaTyca
mnaHocTH. CooTBeTcTBeHHO OCHOBHOM 3aKOH 3aKpeIuisieT W KOHKPETHBIE TapaHTHH MX
peanuzauuu. CrenyeT MPUBETCTBOBATH CTPEMJIEHHE POCCHUHCKOTO 3aKOHOJATeNs CcO3AaTh U
o0ecrieynTh BCE HEOOXOAWMBIE CPEJICTBA, TAPAHTUPYIOUIME YBAXECHHE W  3alIUTY
(GyHIAMEHTAILHBIX TpaB W CBOOOJ TpakIaH, a TaKKe MPETSTCTBYIOIINE BO3BPAIICHUIO K
NPaKTUKE TMPOILIBIX AECATUICTHIA.

Oco0oe MecTo B crcTeMe rapaHTUl MpaB U cBOOO rpaKAaH 3aHUMAIOT IOPUINYECKIE rapaHTHH,
MOCPEACTBOM KOTOPBIX 00€CIIEUMBAIOTCS PAa3IMYHbIE CTAJANH MPOIIEcCca OCYLIECTBICHHUS, OXPaHbl
U 3alUTHl MpaB U cBOOOA rpaxaaH. B oOmiecTBe NeHCTBYeT pa3BepHyTash CHUCTEMa rapaHTUi

CyOBEeKTHUBHBIX TIpaB TpaxaaH. OgHako, B KOHEYHOM CHYETE, 3Ta CHUCTeMa oOecredeHus



CyOBEKTUBHBIX TIpaB pealu3yercs JIMIIb 4Yepe3 IOPUAMYECKHE TapaHTUH, HOPMBI
IIPABOYCTAHABIIMBAIOILIETO U IPABO BOCCTAHABIIMBAIOLIET0 XapaKTepa, KOTOPbIE HENOCPEACTBEHHO
o0ecrieunBarOT pealibHbIl MPaBOBOM CTATyC JUYHOCTH. B IpaBOBOIl Hayke IMOJ rapaHTUsSMU
NOHMMAETCS  CHCTEMa  COLUMAIbHO-DKOHOMUYECKHX,  IOJIMTUYECKUX,  HPABCTBEHHBIX,
IOPUINYECKUX, OPTaHU3AIMOHHBIX IMPEINOCHUIOK, YCIOBUN, CPEICTB U CHOCOOOB, CO3MAIOLIMX
paBHbIC BO3MOXKHOCTU JIMYHOCTH [UIS OCYIIECTBJICHHS CBOMX IpaB, CBOOOJ M HMHTEPECOB.
IOpuaunueckue rapanTuu mnpaB U ¢cBOOOJ] IpaX/laH — 3TO COBOKYIIHOCTb CIIELMAIbHBIX IIPABOBBIX
CPEZCTB U CIIOCOOOB, IPU TIOMOIIM KOTOPBIX PEATU3YIOTCS, OXPAHSIIOTCS U 3alUIIAIOTCS MIpaBa U
CBOOO/IBI, IPECEKAIOTCS UX HAPYIIEHUS, BOCCTAHABIMBAIOTCS HAPYIICHHBIE IIPaBa.

K 1opuanueckum rapaHTHsIM pealn3allyy MpaB U CBOOOJ YEJOBEKAa M Tpa)KIaHUHA OTHOCATCS
3aKperyIeHHbIE TPAaBOBBIMM HOPMaMU MPEJENbl UX OCYILIECTBJICHHUS, CIOCOObI KOHKPETU3aLUU;
I0pUInIecKre (paKThl, CBA3aHHBIC C X 00eCIIeYeHneEM; MpoIeccyabHbIe (POPMBI OCYIIECTBICHUS
paB U cBOOO/I; MEPHI MOOLIPEHUS U JILI'OTHI JJI CTUMYJIMPOBAHUS IPABOMEPHOM UX peaiu3aluu.
HekoTtopeie aBTOpBI BBICKA3bIBAIOT MBICIIb, YTO B YUCJIO IOPUANYECKUX TapaHTUN [TpaB JIUYHOCTU
ClIelyeT BKJIIOUUTh: 3aKpeIJIeHHbIE HOPMaMHU IIpaBa Mephbl HaJ[30pa U KOHTPOJIS JUIsl BBISIBICHUS
Clly4aeB MpaBOHAPYIIEHUN; MEpbl IIPABOBOM 3aIMTHI; MEPHI IOPUIUYECKOW OTBETCTBEHHOCTH;
MephI TIPECeUeHUs U IPyTre MPaBOOXPAHUTENILHBIE MEPHI; MPOIecCyallbHbIE (POPMBI OXPAHBI IPaB
(Bximrouasi  (popMBl TIPUMEHEHHsI PABOOXPAHUTEIBHBIX MeEp); Mepbl MNPOUIAKTHKH U
penynpexaeHus npaBoHapylieHuid. Takol ke MO3UIMM TIPUIEPKUBAIOTCA aBTOPhl YUyEOHHKA
«OO0m1ast Teopus IpaBa U rocyJapCcTBay», HO IIPU 3TOM OHHU BHOCST J[Ba CYILIE€CTBEHHBIX YTOUHEHUS:
BO-TIEPBBIX, B paMKax TEOPUU rapaHTUU HEOOXOJMMO pacCMaTpUBaTh HETaTUBHBIE BO3/IEHCTBUS,
0e3 3HaHUS KOTOPBIX HEBO3MOXKHA 3(PQEKTHUBHAs JESATENbHOCTb M0 YKPEIUIEHHIO 3aKOHHOCTH,
00ecrevyeHno MpaB JUYHOCTH; BO-BTOPBIX, PEAJIBbHO TapaHTHUU AEHCTBYIOT KaK COBOKYITHOCTB
KaKuX-1100 SBJIEHUH, MPOILIECCOB, BKIIOYAIONIMX KaK MOJOXKUTENIbHbIE, TaK U OTpULIATEIbHbIE
BO3JCHCTBHS.

Cucrema  ropuavueckux  rapaHtuii  Oyzmer  s¢¢dexkTuBHee, €ciIM  HOPMaTHUBHBIE,
MHCTUTYLMOHAJIbHBIE, IPOLIECCyallbHbIE, OPraHU3allMOHHBIE AJIEMEHTHl 3TOM CHCTEMBbI OyAyT
OCHOBBIBaThCS U GYHKIIMOHUPOBATh HAa MPUHIUIE «rapaHTus rapantusm». Tak, B. C. HepcecsHig
YTBEPKAAET, YTO I0PUANYECKHE TapaHTHH BOILIOLIAIOT UACI0 COrNIACOBAaHHOTO NEHCTBUS IpaBa U
rocy/apcTBa, Korzna OfHU (opwmbl, HampaBieHUs U (YHKIUU TOCYyAapCTBEHHO-TIPAaBOBOM
PEeryyisluu U AESTEIbHOCTU CIY’KaT OJAHOBPEMEHHO 3aIMTHBIM MEXaHW3MOM JUIS JAPYTHX, U
Ha000poT. IMEHHO B KOHTEKCTE B3aUMHOM MOAJIEP>KKH U COTTIACOBAaHHOCTHU PA3JIMYHBIX YacTel u
aCMEeKTOB BCEro0 TroCyAapCTBEHHO-TIPABOBOTO KOMILJIEKCA OTJENIbHBIE clieluaibHble (GOpMbI U

KOHCTPYKIHHU HOPUANYCCKUX FapaHTI/II\/’I npaB 1 CBO60)I JIMYHOCTHU MOT'YT pC€ajIbHO OCYIICCTBHUTH



CBOIO 3alIUTHYIO poJib. CJIOBOM, IOPUAMYECKUE TapaHTHH CaMU HYXIAIOTCA B IOPUIUYECKUX
rapaHTUsx, B (GOpMe KOTOPBIX BHICTYHAIOT IIPABOBOE I'OCYIAPCTBO U MPABOBHIC 3aKOHBI.
IOpuanueckue  rapaHTUM — 3alUMThl  [paB  4YEJOBEKA  MOXKHO  IOAPA3JIEIMTh  Ha
BHYTPUTOCY/IApPCTBEHHBIE M MEXAYHApPOJHbIE MEXaHW3Mbl TapaHTUW TMpaB YelOBeKa U
rpaX<aHNHa.

3amuTa v HEMOCPEICTBEHHOE 00eCTIeYeHUE MTPAB YEIOBEKA U OCHOBHBIX CBOOO/] OCYILIECTBIISIOTCS
IPEXKIE BCEro BO BHYTPUIOCYJapCTBEHHOM 3aKOHOJAATEIbCTBE. BHyTpurocymapcTBeHHbIE
WHCTUTYTHI 3aIIUTHl MPAB YEJIOBEKAa M TpakJaHMHA — 3TO CUCTEMa KYJbTYPHBIX, COIUAIBHO-
SKOHOMHUYECKUX, TOJUTUYECKUX U TPABOBBIX CPEJICTB U YCJIOBHH, 0O0ECHEeYMBAIOIINX
HEINOCPEICTBEHHYIO 3alUTY IIpaB ueloBeKa U rpaxaaHuHa. OHu 3akperuieHbl B OCHOBHOM
3aKoHe ToCyAapcTBa TUO0 B 3aKOHAX, UMEIOIIUX KOHCTUTYIIMOHHOE 3HaYCHUE.

KoHnctutynusa ycranaBiuBaeT oOOIMME TPUHIUIBI IOpUAWYECKUX rapaHTuil. OOummmu
IOpUIMYECKUMH TapaHTUSIMU SIBJISIIOTCS ToJIokeHHsT TiiaBbl 1 OcHOBHOro 3akoHa: «OCHOBBI
KOHCTUTYLIMOHHOI'O CTPOs» U Mpexae Bcero cT. 1, 2, 7, 15. I'naBa 2 «IIpaBa u cBo60bI UeI0BEKA
U TPaXJIaHUHA» 3aKpEIUIseT LEIyl CHUCTEMY HOPUIMYECKHX TapaHTHH, oOecnedyuBarolInx
MHAUBUY OECIPENSITCTBEHHOE OCYILIECTBICHHUE €r0 IIPaB.

K yuncny BaKHEHIINX KOHCTHUTYLIMOHHBIX TapAHTUH OTHOCSTCS: NMPUHLIMI Pa3JCIICHUSI BIACTEH
(ct. 10), obecrieuynBarONIUi TOJUTHYECKYIO CBOOOAY JMYHOCTH, OOSI3aHHOCTH T'OCYJapCTBa
3alMINATh TIpaBa U CBOOOBI YesoBeka (CT. 45), B TOM 4uCie U 00sS3aHHOCTh Cy€OHOM 3aIUThI
ero mpas (4. 1 cT. 46); mpaBO KaKIOTO 3alIMINATh CBOM MpaBa U CBOOOIBI BCEMHU CIIOCOOaMu, HE
3arpenieHHbBIMU 3aKOHOM (4. 2 cT. 45); mpaBo Ha MoTy4YeHHe KBau(UIMPOBAHHOMN IOpUINUYECKON
nomou (cT. 48); NpPUHLMII MPEe3yMNIHMH HEBUHOBHOCTU (cT. 49); mpaBo OOBUHSEMOrO B
COBEpUIEHUHM NPECTYIUIEHUSI HAa PAaCCMOTPEHHE €ro Jeja CyJIOM C YYacTHEeM MPUCSKHBIX
3acefaTesiel B ClydasiX, MPEIyCMOTPEHHBIX 3akoHOM (4. 2 cT. 47); mpaBo Ha 3alIUTy
MNOTEPNEBIINX OT MPECTYIUIEHUH U 3JI0YNOTpeOJIeHNH BIIAaCThIO, OOECIeUeHUuEe UM JIOCTyIa K
MPaBOCYIMI0 U KOMIIEHCAIIMK MMPUIMHEHHOTO yIiepOa (cT. 52); mpaBo KakJI0ro Ha BO3MEIIEHUE
roCyJIapCTBOM Bpe/a, MPUIMHEHHOTO HE3aKOHHBIMU JEHCTBUSIMH (WM O€3/1eiCTBHEM) OpPTraHOB
roCy/IapCTBEHHOW BJIACTU WJIM UX JOJDKHOCTHBIX JIHIL (CT. 53); rapanTun B 00JacTy MpaBoOCyIus
(ct. 50, 51).

[IpaBa 1 cBOOOMBI YeNOBEKA U TpakJaHUHA OMPEIENSIOT CMBICI, COAEpKaHUEe U MpPUMEHEHUe
3aKOHOB, JESTENbHOCTh 3aKOHOJATENbHOM M  HCIOJIHUTEIBHOW  BIACTe, MECTHOTrO
caMOympaBlieHUsT W o0ecreyuBalTCs mpaBocyaueM (cr. 18). DTo HEmocpeacTBEHHO
nercTBytomue npaBa. B mannoit chepe Koncturyrus orBoguT ocoOyio posib [IpesuaeHty.
BricTynas rapanTom mpaB u cBOOO/T ueioBeka u rpakaanuna (ct. 80), [Ipe3unenT peanusyer cBoe
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TaKKe IIPYU U3JaHUU YKA30B, HAIIPaBJICHHBIX HA 3aLIUTY IIPABOBOIO IOJIOKEHUS INYHOCTHU B LIEJIOM
Y OTJEJIBHBIX IPYIII HACEJIICHU, BKIII0UYasl IEHCUOHEPOB, BOCHHOCIYKAlUX, CTYACHTOB U JPYTUX
0Cc000 HY)KJAIOUIUXCS B 3aLIUTE CO CTOPOHBI FOCYAApCTBA.

BaxHeWmmMu TapaHTUSIMH OCHOBHBIX TIpaB W CBOOOJA JIMYHOCTU SIBIISIFOTCS HHCTHTYT
KOHCTUTYLIMOHHOI'O KOHTpPOJIsI, ycTaHOBJIEHHBIH cT. 125 Koncrurynuu Poccuniickoit deneparuuy,
U IPUHUUII IPE3YyMIILUA HEBUHOBHOCTH, CYTh KOTOPOIO B TOM, YTO Ka)KIbIi YEJIOBEK,
OOBHMHEHHBIN B COBEPILEHUU MPECTYIJICHUS, CYUTAETCS HEBUHOBHBIM, IIOKa €r0 BUHOBHOCTb HE
OyZeT JoKazaHa B Cy/1e0HOM MOPSIKE.

MexayHapoaHble MEXaHU3MbI TAPAHTUN IIPAB JIMYHOCTH — 3TO MEPHI, HAIPABIIIEMbIE MUPOBBIM
c000111eCTBOM Ha 00ECIEYEHHE U 3AIIUTY NIpaB Y€IOBEKAa U I'PakJaHWHA. DTH MEpbl BKIIOYAIOT
KYJbTYpHBIE, IIOJUTHYECKHE, OPraHU3alMOHHBIE W IIPABOBBIE CPEACTBA MEKIyHAPOJHOTO
xapakrepa. [lomuTuko-npaBoBas CHUCTEMa MEKIyHAapOAHBIX TapaHTHM IIpaB YEIOBEKA, B
YaCTHOCTH, BKJIFOYAET: CUCTEMY MEXIYHApPOJHBIX ITAKTOB M KOHBEHIIMM I10 IPaBaM YEJIOBEKa;
Komuccuro no npaBam uenoseka B pamkax OOH; KomuTeT 1o npaBam uenoBeka; EBporeiickyto
KOMHUCCHIO 1O mpaBaM uenoBeka; EBpomelickuii Cya 1o mpaBam 4YelloBEeKa M ps APYyrux
MEXaHHU3MOB, CIIOCOOHBIX YCTAHOBUTH MEXKAYHAapOJAHO-IIPABOBYIO OTBETCTBEHHOCTb 32
OpJIMHApHBIE HAPYIIECHUS MIPAB YEIOBEKA.

D¢ deKkTUBHOCTH U NEHCTBEHHOCTh IOPUINYECKUX TapaHTHI 3aBUCHT MPEKIE BCETO OT 3PEIOCTH
MHCTUTYTOB TI'Pa)/JaHCKOI'0 OOIIECTBAa M MPAaBOBOI'O IOCYAAapCTBa, BHICOKOTO YPOBHS IPaBOBOM
KyJbTYpbl HAaceleHHs M BCEX 3BEHbEB TIOCYJapCTBEHHOIO amnmapara, KadecTBa palOoThl
HOPMOTBOPYECKUX U MPABONPUMEHHUTEIBHBIX OPTaHOB, UX JIOJDKHOCTHBIX JIULL.

[IpaBa u cBOOOIBI uelOBEKa — 3TO T€ YHUBEpCaJbHbIE IPaBOBbIE IIEHHOCTH, JJIsI KOTOPBIX
XapaKTepHO YCTAHOBJIEHHWE €IMHBIX MEKIYHapOJHO-IIPAaBOBBIX CTAHAAPTOB B OOJIACTU OXpaHBI
IIpaB JIMYHOCTU. B Hacrosiee BpemMss B MUpPE CYLIECTBYET MHOI'O CPEJICTB, HAIPABICHHBIX Ha
3alllUTy MpaB U cBOOOJ yelloBeKa W rpaxaaHuHa. OAHako MpaBa JIMYHOCTU MOKa €Ille 4acTo
HapylLIalOTCs, a CHOCOOBI MX 3alllUThl HE BCerjaa J0CTaTo4HO 3((EKTUBHBI, TaK KaK He
aKLIEHTUPOBAaHbl MMEHHO Ha 3amure. BoT mnoueMy BO3HHMKaeT mpobiemMa HE TOJIBKO
COBEPILECHCTBOBAHUS YK€ UMEIOIINXCS METOJIOB U CPEJICTB, HO U CO3JaHUSI HOBBIX MHCTUTYTOB,
TapaHTUPYIOIIUX M OXPAHSIOUIMX IpaBa JUYHOCTU — 4YeM OOJbIlle TAaKUX HHCTUTYTOB, TEM
s dexTrBHEE 0OECTICUeHHE MPaB YeJI0BEKa B COBPEMEHHOM MUPE.

K cepennne XX B. B CBA3M C Pa3BUTHUEM IPABOBOTO U COLUAIBHOTO TOCYJapCTBa MOSABUIIACH
HE00XO0JMMOCTh FrapaHTUPOBAHMSI ITPAB U CBOOO/] BCEX I'paXk/1aH HE3aBUCUMO OT UMYIIECTBEHHOTO
MOJIO’KEHHUS M KaKoro-aubo, KpoMe BO3pacTHOro, 1ieH3a. OCHOBHBIE ITpaBa U CBOOOIbI YETIOBEKA

nepecTaiv ObITh YUCTO BHYTPEHHUM JIeJIOM rocyaapcta. ObecreueHue BCceil COBOKYITHOCTH TPaB



U CBOOOJ YelloBeKa — HE BHYTPEHHEE JIEJI0 TOCyIapcTB, a UX o0s3aTenscTBo o Ycray OOH,
MEXIYHAPOJAHBIM [MaKTaM, KOHBEHIIHUSIM.

ObecrieueHne 1OpaB  4YeJIOBEKAa  OCYLIECTBISIETCS KAk BO  BHYTPUIOCYJapCTBEHHOM
3aKOHOJATENLCTBE, TAK M HA YPOBHE MEXKIyHapoHOro coodmectBa. Koncrturynus PO (4. 3 cr.
46) ycTaHABIMBAET, YTO «KAXJbI BIIpaBE B COOTBETCTBUM C MEXKyHAPOIHBIMHU JOTOBOPAMHU
Poccuiickoit @enepannu 00paaThCs B MEXKTOCY1apCTBEHHBIE OPraHbl 10 3allUTE IIPaB U CBOOOT
YeJI0OBEKa, €CIM HCYEpIIaHbl BCE HMMEIOIIMECS BHYTPUIOCYJAPCTBEHHBIE CPEACTBA IIPABOBOM
3anuThy. OCHOBHOW MEXaHU3M Takoro odpamieHus ycranoByieH @akyIbTaTHBHBIM IPOTOKOJIOM
K MexayHapoJHOMY MaKTy O TPaXAAHCKUX U MOJUTUYECKUX ITpaBax.

C momenra npunsatus Ycrasa OOH u BeeoOmieli nexmaparuy mpaB 4eioBeKa Ha4auoCh peaibHOE
COTPYJHUYECTBO TOCYyJapcTB B oOecliedeHMM MpaB 4YeloBeKa. bbuin  BbIpaOOTaHbI
MEXIyHapOJHbIE CTAaHAAPTHI B 00JIACTH IpaB YEJIOBEKA, OINpPEJEIUBIINE OO0IlIee MOHITHE MpPaB
YyeJIoBEKa M OCHOBHBIX CBOOOJ, a TaKKe WX IepedyeHb. BrociencTBuu JaHHBIE MOJOKEHUS
NOJIyYMJIM 3aKpeIIEHUE B MEKIYHAapOJHBIX IaKTax O IpaBax YeIOBEKa — MEXIyHApOJHBIX
JI0OTOBOpax 0O0sA3BIBAIOILIETO XapakTepa. B HMX BOLUIM HOPMBI U TOJIOXKEHMS, B CHIIy KOTOPBIX
roCyJIapCTBa, MOANKCABIINE MAKThI, 00A3aHBI 00ECIEYNBaTh B IpEIENiaX CBOCH OPUCAMKIIHN
YBa)XEHHE K IIpaBaM 4€JI0BEKa U HECTH OTBETCTBEHHOCTD IEPE MEKIYHAPOIHBIM COOOLIECTBOM
3a UX COOJIIO/IEHHUE.

5. ConuajibHOE rocy/1apcTBO U 3allIMTA NPAB YeJ0BeKa

B coBpemMeHHBIX yCIOBUSAX TT100aTbHOIO SKOJIOIMYECKOTO M COLMAIBHOIO KpU3Hca BbIKMBAaHUE
YeJIOBEYEeCTBA HEBO3MOXKHO 0€3 peanu3aluy MPUHIMIIOB COLMAJIBHOW CHpPaBeIIMBOCTH U
obmeuenoBeueckoit mopanu. Eme T. [Ixeddepcon nucan: «Bce moam co3mnanbl paBHBIMU U
HajeneHbl TBOPIIOM OIpeNeIeHHBIMU [BPOXKACHHBIMU M| HEOTHEMJIEMBIMU IMpaBaMH, Cpenu
KOTOpBIX — IIPaBO Ha >KU3Hb, HA CBOOOAY M Ha CTpEMJICHHE K cyacTbioy. [IpakTuka pa3BUTBIX
JEMOKPAaTUYECKUX T'OCYNAapCTB MOKA3bIBAET, UTO Yy FOCYJapCTBa €CTh pealbHbIE BO3MOXKHOCTU
oOecrieunBaTh JTOCTOMHBIA ypOBEHb >KM3HHM CBOUX IpakJaH. Takas 005S3aHHOCTb rocyAapcTBa
3aKperieHa U Bo BceeoOuelt neknapanuu npas yenoseka (cT. 25), u B cT. 11 MexayHapogHoro
MaKTa O COLUAIbHBIX, SKOHOMUUYECKUX M KYJIbTYpPHBIX ITpaBax, KOTOpas MpeayCcMaTpUBaET MpPaBo
KaXKIO0r0 «Ha JOCTAaTOYHBIN JKU3HEHHBIN YPOBEHb /Il HETO CaMOTr0 U €ro CeMbH, BKIFOYAIOIINN
JIOCTaTOYHOE NMUTAHUE, OACKIY U )KHUIUIIE, U Ha HEIIPEPHIBHOE YIIyUIICHUE YCIOBUN KUZHU.
Ocy1iecTBiIeHHE TaKOM NEATEIBHOCTH U COCTaBISET OAHY M3 BaKHEHUIIUX 33a]a4 COBPEMEHHOTO
COIMAIBHOTO TocyaapcTBa. Mexay Tem «Hamie oOmectBo, — numeT E.A. JlykameBa, — B
HBIHEITHUX YCJIOBUSAX MPOSBIISIET O€3pa3inire K BaXKHEHIIEeMY BOMPOCY TEOPUU U MPAKTHKU —
B3aMMOOTHOUIEHHUSIM TOCYJapCTBa W Tpa)<IaHMHA B YCJIOBHUAX CBOOOJHBIX 3KOHOMHYECKHX

OTHOIIICHU». Peun HUACT HE O rOCYJapCTBEHHOM BMEIIATCIIECTBE B OKOHOMMNYECKHUEC ITPOLECCHI, a



0 3a00Te ToCyJapcTBa O YeloBeKe, 00ECIIEYeHUN KaKJJOMY JOCTAaTOYHOTO YKM3HEHHOTO YPOBHS.
['ocynapcTBO HE MOXKET NpEeHEOpEUb NHTEPECAMHU COLIMATILHO HE3AIUIIIEHHBIX CII0EB HACEJICHUS.
Ecnu nuunble mpaBa B OCHOBHOM HalpaBJIeHbl Ha o0ecriedeHrne cBOOOABI OT MPOTUBOIPABHOTO
BMEUIATEIbCTBA IOCYAAPCTBEHHOM BJIACTH, TO AJI COLUMAIBHBIX IPaB XapaKTEPHO HalIUuue
OpUTA3aHUE Ha oOecreyeHHEe W OCYUIECTBICHHE HMHTEPECOB HWHAMBHIA C TOMOIIBIO
rOCyJIapCTBEHHBIX JAeHCTBHI. Ha rocymapcTBo Bo3iararorcsi JOMOJIHUTENIBHBIE TPEOOBAHUS IO
OCYLIECTBJICHUIO TOCYJapCTBEHHON COLMAIBHON MOJIUTUKM HA OCHOBE TEX PECYPCOB, KOTOpPHIE
MOJKET BBIIETIUTh ITOCYIapCTBO Ha 3TH 1ieiu. [103ToMy OCHOBHBIE I'paXKAaHCKUE U MOJIUTHUECKNE
IpaBa YeJIoBeKa, TAaKUe, Kak IPaBo Ha KU3Hb, IPABO Ha IPU3HAHKE NTPABOCYOBEKTHOCTH, CBOOOAA
MBICII, COBECTH, PEIMIUU U APYTrUe B INPHUHLMIIE HE UMEIOT CYLIECTBEHHBIX pPa3IM4Mii, 4Ero
HEIb3sl CKa3aThb 00 ypoBHE 0OecrieueH s COIMaTbHO-I)KOHOMHYECKUX MTPaB, KOTOPHIi BO MHOTOM
00yCJIOBJIEH YPOBHEM MPOMBIIUIEHHOTO U COLIMATIbHO-3KOHOMHUYECKOTO Pa3BUTHUS TOTO UM UHOTO
rocyaapcTtBa. B MexiyHapoiHOM 1akTe 00 3KOHOMHUYECKUX, COLIMANIbHBIX U KyJIbTYPHBIX IIPaBax
OTMEYaeTCs, 4YTO, «corjacHo BceoOmieil aeximapanuu mpaB 4YeNOBEKa, HJeal CBOOOJHOMU
YeJIOBEYECKOW JIMYHOCTH, MOJIb3YIOLIeHCs rpakJaHCKOM M OJUTHUUECKO cBO00I0M U cBOOOOM
OT cTpaxa ¥ HYXKbl, MOXKET ObITh OCYIIECTBJICH, TOJIBKO €CJIM OyTyT CO3[aHbl TAKKE YCIOBUS, IPU
KOTOPBIX KaXAbld MOXET TMO0Jb30BaThCsi CBOMMHU SKOHOMHUYECKHMH, COLHUAIbHBIMU U
KyJIbTYPHBIMH IIPaBaMU, TAK K€ KaK U CBOMMHU I'PaXJAAaHCKUMH U OJUTHYECKUMHU ITpaBamm». Bee
npaBa U CBOOOJbI YEJIOBEKAa KaK COLMAIBHOIO CYIIECTBA HEPa3phIBHO CBS3aHBI MEXAY COOOM.
UenoBek HE MOXKET OBITh MOJUTHYECKH CBOOOJHBIM, €CIM OH 3aBUCHM JKOHOMUYECKH, U
Hao00poT. [loaTOMyY HET cMbICIa OT/AaBATh MPEANIOUYTEHNE TEM UJIH IPYTUM IpaBaM.

[TpoGiiemMa conuabHO-?KOHOMUYECKUX M KYJIBTYpHBIX MpaB B HAYYHOM JIUTEpaType MOJIydusia
Ha3BaHME TaK Ha3bIBAEMbIX «IIPaB BTOPOTO MOKOJEHUS». DTH MpaBa NMPUOOPETN IOpUINUECKOe
3Hau€HUE BO MHOI'OM B pe3yJjibTaTe OOpbObI TPYISALIMXCSA 3a YJIYYIIEHHUE CBOETO IMOJIOKEHHUS.
TeopeTtnueckoe 000CHOBaHKE, 10 MHEHHIO HEKOTOPBIX aBTOPOB, 3TH NPaBa MOJIyYUIU B OCHOBHOM
B IIpollecce pa3BUTHS HAEH COIMalu3Ma, B TOM YHCIE U B YUYEHHH OCHOBOIIOJIO)KHHKOB
Mapkcu3Ma. JI. XeHKHH yTBEpKIaeT, YTO «MEXKIyHapOAHOE ABM)KEHUE 3a IpaBa YeJI0BEKa B350
uaen o0 aBToHOMHH H cBoOoAe mHauBHAa XVIII B. U DOMOIHUIO UX HAEIMH COLMAIA3Ma U
rocyaapcTsa Bceobiero 0iaroaenctus XIX u XX BB.».

B 3anasHoil NOMUTHKO-IPAaBOBOM MBICIM CO BPEMEHHM CBEpIIEHHUS MEPBBIX Oyp:Kya3HBIX
PEBOJIIOLINN YeTKO 0003HAUMIIUCH JBa HApPaBJIEHUS B OCBEIICHUN B3aUMOOTHOILIEHUH JIMYHOCTH
u rocyaapcta. [lepBoe mpeacTaBiaeHo TeOpuei WHANBUTYTbHON CBOOOIbI TMYHOCTH (A. CMHT,
C. Mumns, b. Koncran, JIx. Jlokk, III. MonTteckne). CoriaacHO 3TO¥M TEOpHH TjlaBHas 3ajadya
rocy/1apcTBa — OOECHEeUUTh IMOJUTUYECKYI0 M IKOHOMHUYECKYI0 CcBOOOAY JMYHOCTH. BTOpoe

HaIpaBJieHUE MpPEeIyCMaTpUBAET ydacTHE roCyAapcTBa B 00eCNEYeHUM PaBEHCTBA JIMYHOCTEH.



OCHOBOITIOJIOXKHMKOM TE€OPUH, KOTOpasi IPU3HAET POJIb FOCYAApCTBA B 00ECIIEUEHUH PAaBEHCTBA
mnuHocTel, cuntaercs JK.-XK. Pycco, yTBep)KaaBuInii, 4To NPUHIMITY PABEHCTBA JOJKHO OBITH
MOYMHEHO BCE, B TOM YHUCIIC U BJIACTbh, 33Ja4a KOTOpoil — oOecrieueHne paBeHCTBa. «B Takom
noxaxoje, — 3amevaet E. A. JlykamieBa, — 4eTKO MPOCTyNaeT HE TOJIBKO HETaTUBHOE NOHUMAHUE
cBOOOIBI (OT BMEIIATENIbCTBA T'OCYJApCTBA), HO M €€ MO3UTUBHOEC NOHMMAaHME Kak IpaBa
rpaXXJIaHWHA Ha ONPEIEIICHHbIE JEHCTBUS TIOCyAapCTBAa, CBSI3aHHbIE, B YacTHOCTH, C
o0ecrie4eHreM PaBEHCTBAY.

PaBeHCTBO B OTHOILIEHUSAX «MHIUBU] — O0IIECTBOY» U «TPaKJaHUH — TOCYJapCTBOY BBICTYHAET KaK
«00S3aHHOCTh TOCYJapcTBa OOECIeYMBaTh OIpPENEICHHYI0 CBOOOJYy B KadecTBE WMEHHO
COIIMAILHOTO TOCYAApCTBa, 10 KpaiiHel Mepe B Ipeieiax, KOTOpble HEOOXOAUMBI JIJIsl yBAaKEHUS
YeJIOBEYECKOr0 JOCTOMHCTBa». TpeboBaHME TapaHTUU JOCTOMHOrO COLMAJIbHOIO CcTaryca u
OIpeIeIEHHOM CTENEHU COLMAIbHOM 3alIUILIEHHOCTH CIIy’KaT HE TOJIbKO OTAEIbHOMY JIMILY, HO U
(YHKIIMOHUPOBAHUIO IEMOKPATUH B LIETIOM.

b.H. TomopHuH B CBSI3M C 3TUM OTMEYaeT: «Y IKOHOMHUKH, B OCOOCHHOCTH PBIHOYHOM, €CTh
coOCTBEHHAas JIOTMKA Pa3BUTHUS, CBOM 3aKOHOMEPHOCTH, IIOPON HE MMEIOLIUE HUYEro OOIIEero ¢
COLIMAJIbHBIMU HY>KJIaMU HaceneHus. IMEHHO rocyjapcTBO Mpu3BaHO 00ecreunBaTh 3T HY Kb,
no0MBaTbcss HEOOX0MUMOro OanaHca B Pa3BUTUM SKOHOMUKH M COLMANBHOHN chepb». [lannas
TOYKa 3pEHHUs, OJIHAKO, HE SIBIIACTCS Mpeodianaromeii. B mpaBoBoil Hayke HaOMOAAIOTCA U
MOMBITKA MCKYCCTBEHHO Pa3/IEiUTh [0 CBOEMY BHYTPEHHEMY COJAEPKAHHMIO U IOPUAMYECKOM
0053aTeNbHOCTH, C OJIHOM CTOPOHBI, I'Pa)JIaHCKHE W TOJIUTUYECKUE TpaBa, a C APYyrol —
COLIMAJIbHO-3KOHOMMYECKHE U KYJbTYpPHBIE, XOTS U T€ U JIpyrue — SBJICHUS OJHOW COLMaIbHOU
neicTBUTENbHOCTU. OCHOBHON apryMEHT COCTOMT B TOM, YTO I'OCYAAapCTBO 00SI3aHO yBaXkaThb U
oOecrieunBaTh rpaXkIaHCKUE U MOJUTHYECKHE ITpaBa, a YTO KacaeTcs COLMAIbHO-3KOHOMHYECKHUX
IpaB, TO Ha TOCYJIapCTBO HE BO3JIaraeTcs IOPUANYECKUX 00S3aHHOCTEH, a PEKOMEHYeTCs JINIIb
NPUIIEP)KUBATHCSA TEX CTAHAAPTOB, K JOCTUKEHHUIO KOTOPBIX JOJIKHBI CTPEMUTHCS TOCYJapCTBa.
Taxoil BbIBOZ JiefaeTcs Co CChUIKOM Ha M. 1 cT. 2 MexayHapoIHOro nakra 00 SKOHOMHYECKHUX,
COLIMAJIBHBIX U KYJBTYPHBIX IIpaBaX, KOTOPbII 00S3bIBAET rOCYJapCTBa «IPUHITH MEPHI K TOMY,
YTOOBl 00€CIEeYNTh MOCTENEHHO IMOJIHOE OCYIIECTBICHHE NMPU3HABAEMBIX B HACTOSILEM IaKTe
IIpaB BCEMM HaJUIeKAIIMMM CIIOCOOaMH, BKIIOYas, B YaCTHOCTH, MPHUHATHE 3aKOHOJATEIbHBIX
Mep».

ConuanbHO-?5KOHOMUYECKHE TpaBa HE MEHEe 3HAUMMBbI, YeM TPaXKAaHCKHE U TMOJIUTHYECKUE,
MOCKOJIbKY TpaBa U cBOOOBI YeIOBEKa HE pa3/ieMbl U B3aUMOCBA3aHbl. Hu oHO mpaBo U HU
oJiHa cB00O/a HE MOTYT MPOTHUBOIIOCTABIIATHCA IPYTHMM MU TPAKTOBaThCs B yuiepd uM. Bee onn
00pa3yroT eANHYI0 CUCTEMY MPABOBOIO CTAaTyca JIMYHOCTU. A 3TO, B CBOIO O4€pe/ib, HajJaraeT Ha

TOCYJIapCTBO O0S3aHHOCTH MPEANPUHATH BCE HEOOXOIMMBIE MEPHI, BKITFOYAsi 3aKOHOIATEIbHBIC U



aJIMUHUCTpATHUBHBIC, JIJIsl OCYILIECTBICHHS IPaB M CBOOO] YeJoBeKa U rpaxaanuHa. bomiee toro,
JIOJKHO OBITh MPETyCMOTPEHO MPaBO KaXKJ0T0 Ha CyICOHYIO 3aIUTY COMUAIBHO-IKOHOMHYECKUX
npaB. «Ecnam peanuszanus psaa TpaXKTaHCKAX M MOJUTUYECKHX IpaB TpeOyeT KOHKPETHBIX
JIEMCTBUIM B OCHOBHOM OT KaXKJIOTO MHAMBHUAA B OTIEIbHOCTH, — nuieT B. A. Kapramkun, — To
COLMAIIbHO-9KOHOMHYECKUE TpaBa MOTYT OBITh OCYIIECTBJICHBI TJaBHBIM O0pa3oM IyTeM
IIPOBEJCHUS ONPEEICHHOMN U LeJIEHANPaBIEHHON MOJIUTUKU CO CTOPOHBI rocyaapcrsa. OnHako
IIPOBEICHUE TAKOW MOJUTUKHA BO3MOXKHO, KaK IIPaBUIIO, JIUIIb B JEMOKPATUYECKUX CTpaHax, IIe
HapoJ KOHTPOJIUPYET MPOLECC YIIPABICHUS U Y4aCTBYET B HEMY.

Jis  peanm3zalii  COIMAIbHO-DKOHOMHMYECKMX U KYyJIbTYpHBIX IIpaB HEOOXOIuMBI Oojee
3HAQUMUTEJIBHBIC  ITO3UTHBHBIE JIEMCTBHS CO  CTOPOHBI rocygapcrBa. Ho  mOCKOJIBKY
KOHCTUTYLIMOHHOE 3aKOHO/IATENILCTBO €IIe He pa3padoTano YeTKOro MeXaHu3Ma peaan3auy dTHX
IIpaB, B IIPABONPHMEHMUTEIBHOM IPAKTHKE MM HE BCErJa YJIEIsAeTCs IODKHOE BHUMAHUE.
KoHTpob 32 BRIIOJIHEHHUEM TOCYAapCTBAMH B3SATHIX Ha ce0s1 00s13aTeIbCTB B 001aCTH COLUATBHO-
DKOHOMHYECKOM M KyJbTYPHOH IIOJIUTHKU OCYLIECTBISIET MEXIyHapoaHbii Komurer mno
HSKOHOMHUYECKUM, COLUAIBHBIM M KyJIbTYPHBIM IpaBaM, CO3JaHHbIM B 1984 1., KOTOpBII
paccmartpuBaeT Jokiael rocyaapers. C BerymienueM Poccun B Coet EBpornibl ee HallnoHalIbHOE
3aKOHOJATENbCTBO TAaKXKe JOJDKHO OBITh IPHUBEAEHO B COOTBETCTBHE C EBPOINEHCKUMU

CTaHJapTaMu U o0ecIeynBaTh peain3anuro OCHOBHLIX IIpaB U CBO6OII.

Human and Citizen Rights

Questions:

1. The historical development of the Institute of Human Rights and Citizen
2. The legal status of man and citizen

3. The system of rights and freedoms of man and citizen

4. Guarantees of individual rights and freedoms

5. The welfare state and the protection of human rights

1. The historical development of the Institute of Human Rights and Citizen

Human and civil rights are a socio-historical phenomenon. Awareness of their social value has come a long
way in the history of mankind. The theory of individual rights and freedoms in the Western world was
formed in the New Age (XVII — XVIII centuries) mainly within the framework of the liberal tradition of
legal understanding. However, the ideas of individual rights developed within the framework of natural law
are rooted in antiquity.

In the Ancient World, in the era of the emergence of statehood and political and legal ideas, the whole
culture and life of people was permeated with mythology. In mythology, the concepts of world order, truth
and justice, the need to comply with established rules, power as a means of ensuring them, and forms of
the state were expressed. At this time, there was a process of formation of political and ethnic identity,
which gave humanity the possibility of political organization of public life.

Antique classical legal theory and practice were based on statist principles, including the issue of the status
of the individual in the state. Political and legal thought and the practice of polis organization of society did
not yet know the concept of individual rights. The prerequisite for the possession of rights in the ancient



policy (“city-state”) was citizenship. The basic value of the policy was recognized not individual freedom
of the individual, but collective freedom - human freedom as a citizen of the policy, which was considered
the basis of a reasonable rule of law. All citizens in the policy were perceived as equal.

The emergence of the idea of the rights of an individual (free citizens) in the 5th — 4th centuries BC e. in
ancient policies (Athens, Rome), i.e., the principle of citizenship - a major step on the path to progress and
freedom. Free citizens of policies had certain rights and obligations, in particular, the right to participate in
the management of public affairs at public assemblies (ecclesia), the right to participate in the
administration of justice, the right to private property, the possibility of various transactions, the right to
freedom of speech, etc. rights, especially the right to private property, and created the prerequisites for the
formation of civil society and civil laws. It is in ancient policies that the legal system of the West originates,
based on private property and the active role of the individual. On the basis of the principle of separation
of powers into legislative and judicial, a mechanism for the implementation and protection of the rights of
Athenian citizens with a predominant role of state interests was quite clearly developed. Athenian law
belongs to a whole system of measures that ensure the stable development of society and the prevention of
anti-democratic coups. The outstanding significance of the institution of citizenship lies in the fact that for
the first time in the history of mankind, it was not only put forward but also approved the idea of certain
rights of citizens, as well as their protection by the state. However, in ancient Greek states, man did not
enjoy freedom in the modern sense, since citizens of the policies fully identified themselves with their state,
its goals and aspirations. The ancient Greek philosopher philosophers came up with the idea of the equality
of all people from birth, who have the same, natural rights, which should be guaranteed by law. A citizen
of any city, according to the sophists, is the same as a citizen of another city, and a representative of one
class is equal to a representative of another, because by nature one person is equal to another person: they
all have the same natural needs. The fundamental principle of the views of the sophists was formulated by
Protagoras: “The measure of all things is a person, existing, that they exist, and nonexistent, that they do
not exist” (Plato, Teetet, 152a). It was the human, and not traditionally divine principle, which, according
to Protagoras, acted as the scale and measure of everything that exists. The axis of the entire universe at
Protagoras is man. Thus, along with the desire to find universal norms governing human relations, ideas
appear that take into account the nature of the individual. The basis of these ideas is the idea that the state
is created mainly to protect and satisfy its needs. The state is capable of fulfilling this task only if it is based
on contractual principles. And such a contract between people, which "mutually guarantees rights",
according to Lycofron, is a law or custom. With reference to Aristotle (Politics, 1280a), K. R. Popper argues
that Lycophron viewed the state as an instrument of protecting citizens from injustice and considered the
state a union "in order to prevent the possibility of offense.”" Political and legal views of sophists are
characterized by humanistic and egalitarian principles in matters of socio-political structure and the position
of the individual in the state.

Roman law as an independent secular legal science arose at the beginning of the 3rd century. BC e. Roman
lawyers very carefully developed many institutes of law both theoretically and in its individual branches.
A special place in their legacy belongs to the legal status of the individual in the state. In general, Roman
jurisprudence has given humanity such institutions of law as subjective law, subject of law, legal entity, as
well as many other public and private law institutions that have not lost their significance to this day. Within
the framework of the Christian worldview, for the first time, the concept of a personality appeared that
cannot be wholly owned by the state, since it was created “in the image and likeness of God,” and “The
Universal Divine Mind - Logos is most reflected in the personal mind and human will.” The spiritual life
of man, thus, was separated from political, spiritual experience from activities for the good of the state.
Since in the religious experience the Divine could be revealed as the highest freedom and the highest
creativity inherent in man, it was in the sphere of the spirit that man began to consider himself free from
the state.

In the Christian doctrine, universal values were expressed, the first Christians could observe the violation
of them, the norms of morality and justice: “and so in everything that you want people to do with you, so
do you with them,” says the New Testament (Matt . 7: 12). Some of the famous commandments of Moses
(Deuteronomy 5: 7-21) also came into the New Testament, including: do not make an idol for yourself,
honor your father and mother, do not kill, do not steal, do not bear false witness, do not commit adultery,



etc. e., the commandments of the Christian religion revealed such natural rights as the right to life, property,
and the right to family.

Christianity put forward the idea of dualism of human nature: on the one hand, man is the creation of God,
and on the other, a social being. Thus, the spiritual power was separated by Christianity from secular. Of
the new ideas of Christianity, the main one - the separation of spiritual life from secular, ecclesiastical
power from secular - did not mean the absorption of personality by the state, as was characteristic of the
Greco-Roman tradition, but its acquisition of the first inalienable right - the right to perfection and
immortality. If the Old Testament called for certain actions or forbade them, then the New Testament said
“be”: “Be perfect, as your Heavenly Father is perfect.”

In general, Christianity contributed to the humanization of political thought, saturated with ideas of moral
responsibility. Christianity enriched the Greco-Roman understanding of equalizing or distributive justice
with a call for mercy. The proclamation of the equality of all people, regardless of ethnic origin and social
status, respect for physical labor, is also rightly associated with Christianity. At the same time, however,
the new religion was characterized by a certain neglect of the problems of the earthly world and highlighting
the religious ideal of soul salvation. The most important contribution of Christianity to modern culture is
the concept of personality. From this concept of personality comes the current idea of human rights. Only
gradually, over the course of centuries, it was affirmed in the minds of people, but its origin is precisely
from the Christian idea of a person as a unique and inimitable person.

In the Middle Ages, the understanding of rights as privileges granted by the lord to the vassals was
characteristic. Feudalism, on the one hand, and the church with its religious intolerance, on the other, have
done a lot to block all paths of human aspirations for political freedom, freedom of conscience. The real
rights of wide sections of society were not even raised. In the codes of rights that appeared at that time, the
rights to political and civil freedom, freedom of conscience were not universal and recognized only for one
layer of society - the nobility. The most famous of these codes is the Magna Carta (1215). This document
proclaimed the constitutional principle, by virtue of which the king could establish taxes only with the
consent of taxpayers, a principle whose consistent implementation leads to the organization of popular
representation, and at the same time to ensure political freedom. There, for the first time, the principle of
civil liberty was also legislated. Thus, it was recognized that the individual has the right to freely dispose
of himself and can be punished only by a court sentence.

Later, the Statute on the non-imposition of taxes (1295) also proclaimed the principle of taxation by the
king only with the consent of taxpayers, which stated that “no tax or allowance will continue to be imposed
or charged in our kingdom without the will and general consent of archbishops, bishops and other prelates,
"Counts, barons, knights, townspeople and other free people in our kingdom."

The adoption of these documents is an important step forward in the field of human rights. It is from these
acts that human rights were later deduced in English-speaking countries, a modern understanding of
personal freedom of a person goes back to them. Everything that has been achieved by English law since
the adoption of the Great Charter is nothing more than a further development of its main provisions.

This period is also characterized by the fact that the institute of parliamentarism began to be established in
the socio-political life of English society.

Parliament arose as a result of the transfer of power into the hands of rebels against the king of barons in
1264. In 1265, a meeting was convened to strengthen the alliance between the various layers of the
population of England.

2. The legal status of man and citizen

The foundations of the legal status of the individual are formed in the field of relations "society - state -
personality”. Moreover, these relations and relations are fundamental and express the mutual relationship
of society, the state and the individual.

The legal status of a person and a citizen is a comprehensive state legal institution, the main part of which
are fundamental rights, freedoms and obligations. The legal status of an individual determines his place in
legal communication and reflects his actual state in relations with society and the state. It is determined by
the peculiarities of social status existing in a given period of development of the state and society.

The central place in the content of the foundations of the legal status of the individual belongs to the
constitutional rights and freedoms of man and citizen. In the 1993 Constitution of the Republic of



Kazakhstan, for the first time, the idea of natural, inalienable human rights was expressed in the legislation
of the Republic of Kazakhstan. This is enshrined in article 2: “A man, his rights and freedoms are the
highest value. The recognition, observance and protection of human and civil rights and freedoms is the
duty of the state. ” Thus, the Constitution proclaims the most important principle of the foundations of the
constitutional system of the Republic of Kazakhstan.

“Under constitutional rights and freedoms,” writes M.V. Baglay, - the most important rights and freedoms
of man and citizen are understood, revealing the natural state of freedom and receiving the highest legal
protection. ” These rights are fixed as subjective constitutional rights in the highest legal norms of state law
directed against the state, but at the same time guaranteed by it. Thus, proclaimed in the 1991 Declaration
of the Rights and Freedoms of Man and Citizen as natural rights, they become legal rights in our country.
The idea of human rights and the constitutional idea merge and have an impact on the state, formed in
accordance with the principles of fundamental rights.

The Institute of Human and Civil Rights and Freedoms is central to the constitutional law of the Republic
of Kazakhstan. The Basic Law recognizes the minimum standard of fundamental human rights and
freedoms established in international law. Thus, the doctrine of personal freedom receives its material basis.
This in itself marks a huge advancement of Russian society.

The philosophical foundation and regulatory sources of the Institute of Rights and Freedoms of Russian
law are the doctrine of individual rights and freedoms, as well as the principles and norms of international
law that enshrine the rights of individuals. The fundamental rights of a person and a citizen, as defined by
the Constitution, fix fundamental guarantees of freedom and fundamental value guidelines. They are called
upon to shape legal policy.

The rights of man and citizen in the constitutional order are of particular importance for the individual and
especially for the state. The constitutional recognition of natural rights gives reason to believe that the state
is everyone, where everyone is an individual, and it undertakes to justify its purpose. Thus, fundamental
rights are also enshrined as positive norms. Consequently, constitutional law relating to fundamental rights
should be the foundation of the entire legal system.

Fundamental, or constitutional, rights and freedoms are fundamental to the legal status of any individual.
Firstly, the principle of respect for human dignity is approved in these rights. Secondly, in them the claims
of the individual on a worthy existence and development are realized. Thirdly, constitutional rights act as
the basis of a person’s legal status. They are the starting point for the acquisition of other rights provided
for by laws and by-laws. Fundamental rights find their concretization in the norms of current legislation.
Fourth, constitutional rights have the same, permanent and equal legal nature for all persons. By this, the
Constitution enshrines the principle of social justice, providing each individual with an initially equal
minimum of freedom (or opportunities) that he needs as a creative person.

The fundamental rights and freedoms of man and citizen are formulated in the Constitution of the Republic
of Kazakhstan in accordance with international documents - the Universal Declaration of Human Rights of
December 10, 1948, the International Covenant on Economic, Social and Cultural Rights of 1966, the
International Covenant on Civil and Political Rights of 1966 . and others. Constitutional rights form the
constitutional legal status of an individual. These legal relationships form the basis of the activities of public
authorities.

3.The constitutional concept of the fundamental rights and freedoms of the individual is distinguished by
the following characteristic features.

1. It follows the liberal traditions of human understanding that have developed in the countries of Western
democracy, marks a rejection of the institutional approach to consolidate the legal status of the individual,
based on the thesis of the granting of rights and freedoms to the individual by the state. If not in theory,
then at least in practice such an opinion2. The legal status of man and citizen

The foundations of the legal status of the individual are formed in the field of relations "society - state -
personality”. Moreover, these relations and relations are fundamental and express the mutual relationship
of society, the state and the individual.

The legal status of a person and a citizen is a comprehensive state legal institution, the main part of which
are fundamental rights, freedoms and obligations. The legal status of an individual determines his place in



legal communication and reflects his actual state in relations with society and the state. It is determined by
the peculiarities of social status existing in a given period of development of the state and society.

The central place in the content of the foundations of the legal status of the individual belongs to the
constitutional rights and freedoms of man and citizen. In the 1993 Constitution of the Republic of
Kazakhstan, for the first time, the idea of natural, inalienable human rights was expressed in the legislation
of the Republic of Kazakhstan. This is enshrined in article 2: “A man, his rights and freedoms are the
highest value. The recognition, observance and protection of human and civil rights and freedoms is the
duty of the state. ” Thus, the Constitution proclaims the most important principle of the foundations of the
constitutional system of the Republic of Kazakhstan.

“Under constitutional rights and freedoms,” writes M.V. Baglay, - the most important rights and freedoms
of man and citizen are understood, revealing the natural state of freedom and receiving the highest legal
protection. ” These rights are fixed as subjective constitutional rights in the highest legal norms of state law
directed against the state, but at the same time guaranteed by it. Thus, proclaimed in the 1991 Declaration
of the Rights and Freedoms of Man and Citizen as natural rights, they become legal rights in our country.
The idea of human rights and the constitutional idea merge and have an impact on the state, formed in
accordance with the principles of fundamental rights.

The Institute of Human and Civil Rights and Freedoms is central to the constitutional law of the Republic
of Kazakhstan. The Basic Law recognizes the minimum standard of fundamental human rights and
freedoms established in international law. Thus, the doctrine of personal freedom receives its material basis.
This in itself marks a huge advancement of Russian society.

The philosophical foundation and regulatory sources of the Institute of Rights and Freedoms of Russian
law are the doctrine of individual rights and freedoms, as well as the principles and norms of international
law that enshrine the rights of individuals. The fundamental rights of a person and a citizen, as defined by
the Constitution, fix fundamental guarantees of freedom and fundamental value guidelines. They are called
upon to shape legal policy.

The rights of man and citizen in the constitutional order are of particular importance for the individual and
especially for the state. The constitutional recognition of natural rights gives reason to believe that the state
is everyone, where everyone is an individual, and it undertakes to justify its purpose. Thus, fundamental
rights are also enshrined as positive norms. Consequently, constitutional law relating to fundamental rights
should be the foundation of the entire legal system.

Fundamental, or constitutional, rights and freedoms are fundamental to the legal status of any individual.
Firstly, the principle of respect for human dignity is approved in these rights. Secondly, in them the claims
of the individual on a worthy existence and development are realized. Thirdly, constitutional rights act as
the basis of a person’s legal status. They are the starting point for the acquisition of other rights provided
for by laws and by-laws. Fundamental rights find their concretization in the norms of current legislation.
Fourth, constitutional rights have the same, permanent and equal legal nature for all persons. By this, the
Constitution enshrines the principle of social justice, providing each individual with an initially equal
minimum of freedom (or opportunities) that he needs as a creative person.

The fundamental rights and freedoms of man and citizen are formulated in the Constitution of the Republic
of Kazakhstan in accordance with international documents - the Universal Declaration of Human Rights of
December 10, 1948, the International Covenant on Economic, Social and Cultural Rights of 1966, the
International Covenant on Civil and Political Rights of 1966 . and others. Constitutional rights form the
constitutional legal status of an individual. These legal relationships form the basis of the activities of public
authorities.

The constitutional concept of the fundamental rights and freedoms of the individual is distinguished by the
following characteristic features.

1. It follows the liberal traditions of human understanding that have developed in the countries of Western
democracy, marks a rejection of the institutional approach to consolidate the legal status of the individual,
based on the thesis of the granting of rights and freedoms to the individual by the state. If not in theory,
then at least in practice such an opinion. 3. The system of rights and freedoms of man and citizen
Fundamental rights and freedoms can be classified on the basis of the most important areas of human life:
1. personal;

2. political;



3. socio-economic and cultural.

Among the fundamental rights, personal ones are highlighted. By this, the state emphasizes their social
significance, which is explained, apparently, by the nature of the initial struggle against state power
precisely for their implementation.

The constitutions of Soviet society were aimed at ensuring socio-economic rights and their guarantees. This
stemmed from the dominance of state ownership. The political freedom of the individual was limited to
certain purposes of its use. Personal rights received little attention. The most important universally
recognized human right to life was not recognized at all by the constitutions of the Soviet state.

The current Basic Law of the Republic of Kazakhstan has significantly expanded the range of personal
human rights that have occupied a dominant position in the system of individual rights. Personal rights are
enshrined in Art. 20-30 of the Constitution. These include: the right to life (art. 20), the right to protect
one's honor and good name (art. 21 and part 1 of art. 23), the right to liberty and security of person (art. 22),
the right to inviolability of private life, personal and family secrets, the secrecy of correspondence,
telephone conversations, postal, telegraph and other messages (Article 23), the inviolability of the home
(Article 25). Restrictions on these rights may be carried out only in cases established by federal law and on
the basis of a court decision. With the entry into the European Community, the state undertook to exclude
the use of the death penalty from practice.

Personal human rights also include the right to free movement, choice of place of residence and stay (Article
27).

Of particular importance among fundamental rights are political rights, especially the right to participate in
the management of state affairs and the electoral law (Article 32). Only citizens are subjects of political
rights. They personify the active status of a citizen, give him the opportunity to participate directly or
through their representatives in the management of public affairs, in local governments, as well as
participate in referenda.

The Basic Law establishes the right of citizens to gather peacefully, without weapons, to hold meetings,
rallies and demonstrations, marches and pickets (Article 31), thus proclaiming the right of citizens to
participate in the political life of society. The fundamental principle of political life is set forth in Art. 1,
which reinforces the democratic nature of the formation of the state system. Political rights also include:
equal access to public service (part 4 of article 32), the right to participate in the administration of justice
(part 5 of article 32), the right to apply in person, and also to submit individual and collective appeals to
state bodies and bodies local government (Article 33).

The right to vote is exercised on the basis of a whole system of legal norms and, above all, the federal law
“On Basic Guarantees of Voting Rights and the Right of Citizens of the Republic of Kazakhstan to
Participate in a Referendum”.

4. Guarantees of individual rights and freedoms

In many ways, the realization of the fundamental rights and freedoms of the individual depends on those
guarantees of a cultural, socio-economic, material, political, organizational and legal nature that are
established and provided by the state. It is well known that social stability and security are associated with
the level of material and technical development of society, in conditions of which a person is more able to
realize his social and creative potential. His personal and social interests do not conflict. A rich society is
always able to spend more on the social sphere and the work of those bodies that ensure the exercise of
citizens' rights.

The organization and activities of state bodies and local governments is based on the initial principles of
the constitutional legal status of the individual. Accordingly, the Basic Law also establishes specific
guarantees for their implementation. We should welcome the desire of the Russian legislator to create and
provide all the necessary means to guarantee respect and protection of the fundamental rights and freedoms
of citizens, as well as preventing the return to practice of past decades.

A special place in the system of guarantees of the rights and freedoms of citizens is occupied by legal
guarantees, through which various stages of the process of implementation, protection and protection of the
rights and freedoms of citizens are ensured. The society has a comprehensive system of guarantees of the
subjective rights of citizens. However, in the final analysis, this system of ensuring subjective rights is
realized only through legal guarantees, legal norms and restorative nature, which directly ensure the real



legal status of the individual. In legal science, guarantees are understood as a system of socio-economic,
political, moral, legal, organizational prerequisites, conditions, means and methods that create equal
opportunities for an individual to exercise his rights, freedoms and interests. Legal guarantees of the rights
and freedoms of citizens are a set of special legal means and methods by which rights and freedoms are
realized, protected and protected, their violations are stopped, and violated rights are restored.

Legal guarantees of the realization of the rights and freedoms of man and citizen include the limits of their
implementation enshrined in legal norms, methods of concretization; legal facts related to their provision;
procedural forms of exercising rights and freedoms; incentive measures and incentives to stimulate their
legitimate implementation. Some authors express the idea that the following should be included in the legal
guarantees of personal rights: measures of supervision and control enshrined in the norms of law to identify
cases of offenses; legal remedies; legal liability measures; preventive measures and other law enforcement
measures; procedural forms of protection of rights (including forms of application of law enforcement
measures); preventive measures and crime prevention. The authors of the textbook “The General Theory
of Law and the State” adhere to the same position, but at the same time they make two significant
clarifications: first, within the framework of the theory of guarantee, it is necessary to consider negative
impacts, without knowledge of which it is impossible to effectively strengthen the rule of law and ensure
the rights of the individual; secondly, real guarantees act as a combination of any phenomena, processes,
including both positive and negative impacts. 4. Guarantees of individual rights and freedoms

In many ways, the realization of the fundamental rights and freedoms of the individual depends on those
guarantees of a cultural, socio-economic, material, political, organizational and legal nature that are
established and provided by the state. It is well known that social stability and security are associated with
the level of material and technical development of society, in conditions of which a person is more able to
realize his social and creative potential. His personal and social interests do not conflict. A rich society is
always able to spend more on the social sphere and the work of those bodies that ensure the exercise of
citizens' rights.

The organization and activities of state bodies and local governments is based on the initial principles of
the constitutional legal status of the individual. Accordingly, the Basic Law also establishes specific
guarantees for their implementation. We should welcome the desire of the Russian legislator to create and
provide all the necessary means to guarantee respect and protection of the fundamental rights and freedoms
of citizens, as well as preventing the return to practice of past decades.

A special place in the system of guarantees of the rights and freedoms of citizens is occupied by legal
guarantees, through which various stages of the process of implementation, protection and protection of the
rights and freedoms of citizens are ensured. The society has a comprehensive system of guarantees of the
subjective rights of citizens. However, in the final analysis, this system of ensuring subjective rights is
realized only through legal guarantees, legal norms and restorative nature, which directly ensure the real
legal status of the individual. In legal science, guarantees are understood as a system of socio-economic,
political, moral, legal, organizational prerequisites, conditions, means and methods that create equal
opportunities for an individual to exercise his rights, freedoms and interests. Legal guarantees of the rights
and freedoms of citizens are a set of special legal means and methods by which rights and freedoms are
realized, protected and protected, their violations are stopped, and violated rights are restored.

Legal guarantees of the realization of the rights and freedoms of man and citizen include the limits of their
implementation enshrined in legal norms, methods of concretization; legal facts related to their provision;
procedural forms of exercising rights and freedoms; incentive measures and incentives to stimulate their
legitimate implementation. Some authors express the idea that the following should be included in the legal
guarantees of personal rights: measures of supervision and control enshrined in the norms of law to identify
cases of offenses; legal remedies; legal liability measures; preventive measures and other law enforcement
measures; procedural forms of protection of rights (including forms of application of law enforcement
measures); preventive measures and crime prevention. The authors of the textbook “The General Theory
of Law and the State” adhere to the same position, but at the same time they make two significant
clarifications: first, within the framework of the theory of guarantee, it is necessary to consider negative
impacts, without knowledge of which it is impossible to effectively strengthen the rule of law and ensure
the rights of the individual; secondly, real guarantees act as a combination of any phenomena, processes,
including both positive and negative impacts.



5. The welfare state and the protection of human rights

In modern conditions of the global ecological and social crisis, the survival of mankind is impossible
without the implementation of the principles of social justice and universal morality. Even T. Jefferson
wrote: “All people are created equal and endowed by the Creator with certain [inherent and] inalienable
rights, among which are the right to life, to freedom and to the pursuit of happiness.” The practice of
developed democracies shows that the state has real opportunities to ensure a decent standard of living for
its citizens. This obligation of the state is enshrined in the Universal Declaration of Human Rights (Article
25) and in Art. 11 of the International Covenant on Social, Economic and Cultural Rights, which provides
for the right of everyone “to an adequate standard of living for himself and his family, including adequate
food, clothing and housing, and to the continuous improvement of living conditions”.

The implementation of such activities is one of the most important tasks of the modern social state.
Meanwhile, “our society,” writes E.A. Lukasheva, - in the current conditions, is indifferent to the most
important issue of theory and practice - the relationship between the state and the citizen in the conditions
of free economic relations. This is not about government intervention in economic processes, but about the
state’s concern for the person, ensuring everyone an adequate standard of living. The state cannot neglect
the interests of socially unprotected layers of the population.

If personal rights are mainly aimed at ensuring freedom from unlawful interference by state authorities,
then social rights are characterized by claims to ensure and fulfill the interests of the individual through
state actions. The state has additional requirements for the implementation of state social policy based on
those resources that the state can allocate for these purposes. Therefore, basic civil and political human
rights, such as the right to life, the right to recognition of legal personality, freedom of thought, conscience,
religion and others, in principle, do not have significant differences, which cannot be said about the level
of ensuring socio-economic rights, which is largely determined by level of industrial and socio-economic
development of a state. The International Covenant on Economic, Social and Cultural Rights states that,
“according to the Universal Declaration of Human Rights, the ideal of a free human being, enjoying civil
and political freedom and freedom from fear and want, can only be realized if such conditions are created
under which everyone can enjoy their economic, social and cultural rights, as well as their civil and political
rights. ” All human rights and freedoms as a social being are inextricably linked. A person cannot be
politically free if he is economically dependent, and vice versa. Therefore, it makes no sense to give
preference to certain rights.

The problem of socio-economic and cultural rights in the scientific literature is called the so-called “second
generation rights”. These rights acquired legal significance in many respects as a result of the struggle of
the working people to improve their situation. The theoretical justification, according to some authors, these
rights were obtained mainly in the process of developing the ideas of socialism, including the teachings of
the founders of Marxism. L. Khenkin claims that "the international movement for human rights has taken
the idea of autonomy and freedom of the individual of the XVIII century. and supplemented them with the
ideas of socialism and the welfare state of the 19th and 20th centuries. ”

In Western political and legal thought, since the first bourgeois revolutions were accomplished, two
directions have clearly been identified in the coverage of the relationship between the individual and the
state. The first is represented by the theory of individual individual freedom (A. Smith, S. Mill, B. Constant,
J. Locke, S. Montesquieu). According to this theory, the main task of the state is to ensure the political and
economic freedom of the individual. The second direction provides for the participation of the state in
ensuring the equality of individuals. The founder of a theory that recognizes the role of the state in ensuring
the equality of individuals is considered J.-J. Rousseau, who argued that the principle of equality should be
subject to everything, including power, whose task is to ensure equality. “In this approach,” notes A. A.
Lukasheva, “not only a negative understanding of freedom (from state intervention), but also a positive
understanding of it as a citizen’s right to certain actions of the state related, in particular, to ensuring
equality, clearly emerges.”



